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LOWER BURMA RULINGS. 





Before Mr. Fustice Irwin. 
RAMESH CHANDRA PAL v. NGA SAUNG.,* | 


Mr, ir—for appellant Mr. Surjorjee on behalf of Messrs. 
wat dcodonsy® Chan T 


oon and Das—for zes- 
pondent (plaintiff). 
- Mortgage—Sale—Procedure— Evidence Act, section 92. 

Rules of evidence should be construed so as to give effect to the real intentions of 
the parties, 

A case may not be started by offering direct oral evidence that an apparent sale 
was really a mortgage, but if it appears clearly from the conduct of the parties that 
they treated it as a mortgage. the Court will give effect to itassuch, and there- 
upon will, if necessary, allow oral evidence of the original agreements. 

Balkishen Das v. Legge,4 C. W. N. 153, referred tos Baksu Lakshman v. Govinda 





Kanyi, I. L. R. 4 Bom. 594, Kashinath Dass v. Hurrihur Mookerjee, 1. L. R. 9 


Cal. 898, Mi Zainabi v. Cassim Ali, P. J. L. B. 154, followed. 

Respondent, who is a Chin, sold to appellant's father a plot of 
agricultural land for Rs. 80 by registered conveyance on 6th April 
1897. On3rd August 1go1 he instituted the present suit to redeem 
the land for Rs. 80, alleging that before the conveyance was executed 
an oral agreement was made that the land should be redeemable 
within three years, that in Marca 1899 he sought to redeem the land 
from defendant’s father, who asked to be allowed to work the land for 
one year more, and plaintiff agreed to postpone the redemption for 
one year. During that year defendant’s father died, and defendant 
then refused redemption. Defendant did not deny the oral agree- 
ment, nor admit it, but pleaded that if there were such an agreement, 
it ought to have been stated in thedeed, He also pleaded that . five 
years had elapsed, om eh ae a 

The Court of first:instance framed only one issue,“namely, whether 
there was an agreement for redemption. The finding was in the 
affirmative, and a decree for redemption was given, but the time within 
which the money should be paid was not specified. Defendant ap~ 
pealed to the District Court on the ground, z¢er a/ta, that the Lower 
Court was wrong in law in admitting evidence of an oral agreement. 


The Additional Judge entirely ignored this point, and confirmed the. 


decree. In this Court the same point is again taken, and it is further 
urged that it is not proved that plaintiff-respondent tendered the re- 
demption money within three years from the date of the mortgage. - 

n the point oflaw I have been referred to the ruling of the Privy 


Council in the case of Balkishen Das v. Legge (1) on the corstruction. 


of section 92 of the Evidence Act. In that case two registered deeds 
were executed on one day, the first being an absolute sale of certain 
land and the second an agreement to re-convey thesame land to the 
vendor if a specified sum were paid on a certain date. The question 
* Overruled by Maung Bin v. Ma Hlaing, 3 L. B. R. 100. 
(1) a C. W. N. 153. 
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was whether the two deeds together constituted a mortgage or an 
out-and-out sale with a contract of repurchase. Oral evidence admit-* 
ted for the purpose of the parties was rejected by their Lordships. 
I do not think that ruling affects the present case, for the evidence was: 
adduced for the purpose of explaining the agreement to redeem, 
whereas here the question is whether the agreement to redeem should- 
be admitted at all because it is notin writing. But the judgment seems: 
to be applicable to this case in another way. It was based largely on. 
two Bengal Regulations, passed in 1798 and 1806, respectively, one of 
which afforded a protection against fraud and injustice in cases of con-- 
ditional sales, and the other applied the English doctrine of an equity 
of redemption to such deeds. Their l.ordships found in the agree- 
ment for repurchase a reference to the former Regulation, and on that 
ound they seem to have held that the latter Regulation applied also. 
‘or this reason, and because the amount stipulated for redemption 
included another debt which had not previously been charged on the 
land, they held that the deeds constituted a mortgage, and they allow-. 
ed redemption in 1894, although the deed expressly declared that the 
vendor should not be competent to repurchase the land after 1st March 
1876. ‘This is a strong illustration of the cardinal principle that the 


-duty of the Courts is to give effect to the real intention of the parties, 


and in construing rules of evidence it should be remembered that they 
were enacted not to defeat, but to assist in attaining, that object, | 

There are several decisions of the Indian Courts on section g2. 
Previous rulings were examined at great length in Baksu Lakshman 
v. Govinda Kanji (1), where it was held that “a Court will not allew 
a rule, or even a statute, which was introduced to suppress fraud, to- 
be the most effectual promotion and encouragement fraud,” and the 
following words of Lord Justice Turner, in Lincoln v. Wright, were 
quoted, “‘If the real agreement in this case was that, as between the: 
plaintiff and’*Wright, the transaction should be a mortgage transaction, 


‘itis; in Ehé-eye of this Court, a fraiid to'insist’ on the ‘conveyance as: 


being absolute, and parol evidence must. be admissible to prove the 
fraud.” The general conclusion was that “a party who sets up a con- 
temporaneous oral agreement, as showing that an apparent sale was. 
really a mortgage, shall not be permitted to start his case by offering 
direct parol evidence of such an agreement; but if it appear clearly 
and unmistakeably, from the conduct of the parties, that the transac- 
tion has been treated by them as a mortgage, the Court will give effect 
to itasa mortgage and not a sale; and thereupon, if it be necessary, 
to ascertain what were the termsof the mortgage, the Court will, for’ 
that purpose, allow parol evidence to be given of the original agree- 
ment.” This ruling was followed in Kashi Nath Dass y. Hurrihur 
Mookerjee (2), where the history of previous rulings, both before and: 
after the enactment of the Evidence Act, was briefly reviewed. - 
Applying this doctrine to the present case, five witnesses deposed: 
that when the three years had nearly expired defendant's father ad- 
mitted-the agreement for redemption and asked for a year’s grace: 


(1) (1880) ILL. R. 4 Bom. 594. | (2) (1883) I. L. R. 9 Cal. 898. 
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he 








The Judge believed their evidence ; in fact it has not been seriously 


1902. 





; | in t | ing 
impeached. The Appellate Judge concurred in the general finding, Bre (res 


without special mention of this point. I hold therefore that the tran- 

saction was clearly and unmistakeably treated by defendant’s father . 
as a mortgage, and the Court was right in admitting direct parol evi- 

dence of the original agreement. 

Strictly speaking, an issue ought to have been fixed on the question 
whether the time for redemption was extended to four years at the 
request of defendant's father, but this fact was stated so clearly in the 
plaint and not denied in the written statement, that I think appellant 
was not in any way prejudiced by the finding being arrived at without 
aformalissue. . : 

On the pleadings and grounds of appeal the case must be returned 
to the lower appellate Court to try the issue, Did plaintiff tender the 
stipulated sum for redemption within four years from the date of the 
sale? The parties must be given an opportunity of adducing evidence 
on this point. The records to be resubmitted within six weeks. 








Before Mr. Fustice Lrwin. 
MA HNIN HMWE anv two otuers v9. MAUNG PO AUNG., 
For appellants—Messrs. Agaheg and Maung Kin. | For respondent—Mr. Hla Baws 
Mutation of names in vevenite vegister of holdtngs—Surt for declaratory decree —; 
Consequential reltef. 7 
A suit for mutation of names in a revenue register does not lie in a Civil Court. 
A comprehensive prayer “‘for such further or other relief as the nature of the case 


may. require,” commonly contained in plaints, covers only relief consequential on 
the main relief prayed for, and cannot cover relief of a totally different nature as a 


substitute for the relief prayed for. 

Maung Ba v. Maung Mc., 1 L. B. R. 124, followed. 

The suit is for mutation of names in the revenue register of hold- 
ings. An objection is made for the first time at the hearing of the 
appeal that the Civil Court has no jurisdiction to try such a case, - It 
is nét too late to make such objection. Ifthe point were not raised 
by the parties it would have to be raised by the Court, It is based 
on the ruling in Maung Ba v. Maung Mo(1).. | 

Respondent relies first on the prayer in the plaint for such further 
or other relief as the nature of the case may require, and urges that 
plaintiff should have a declaratory decree. This is the very same 
argument that was used in the case quoted except that it is not clear 
from the report whether the prayer in the plaint was the same. But it 
seemsto me that if this contention were allowed to prevail there 
would be nothing to prevent any suit being converted into one of a 
different nature. | agree with the learned advocate for the appellant 
that a comprehensive prayer of this kind, which is very common in 
plaints, covers only relief consequential on the main relief prayed for, 
and cannot cover relief of a totally different nature as a substitute for 


the relief prayed for. 





(x) 1 L.B, R. 124. 
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1902, It is then argued that a suit of this nature is cognizable by a Civil 
Ma Huw 3 Court because provision is made for the court-fee in such a suit in 
ees HMW® Article 17 (ii), Schedule II, Court Fees Act. . This is atolerably large 
Maune Po Aune, deduction. The Court Fees Act deais with court-fees, not with the 
— jurisdictions of Courts. Taking it at its best, the clause quoted 
merely suggests that in some part of British India suits of this nature 
are probably cognizable by Civil Courts. ihe registers of names of 
proprietors of reyvenue-paying estates may be records of title estab- 
lished by law as such, which the revenue registers in Burma certainly 
are not. Moreover, the schedules are appendages to section 6 of the 
Act, and it is quite clear that they prescribe fees for Revenue Courts. 
and public offices as well as for Civil Courts. From the mere fact of 
a plaint in a particular kind of suit being mentioned in the schedule it 

does not follow that the plaint is cognizable by a Civil Court. 
The decree of the Lower Court is reversed, and the suit dismissed 

with costs in both Courts. 





Civil Reference Before Mr. Fustice Thirkell White, Chief Fudge, and Mr. Fustice 


No. 7 of Fox. 
Augua MAUNG SHWE LIN ». MA LE. 
‘Oth, Messrs. Buyn and Burynx —for appellant. | Mr. ¥ordan—for respondent. 


Mutation of namesina Revenue Repister—Declavation of title—Amendment of 
plaint—High Court, Power and discretion of, in second appeal. 

The High Court has power on second appeal to allow in its discretion the addi- 
tion to a plaint of a prayer for a declaration of the plaintifi’s right tothe prcperty 
involved, althcugh in such plaint mutation -of nares in a revenue register is all 
that hasbeen asked for, and it has also power in its discretion to makea declara- 
tion of the plaintiff’s right in or tothe land without an amendment of the plaint. - 

Maung Bav. Maung Mo,1 L.B.R.124 and Ma Hnin Hmwe and others v. Maung 
Po Aung, a L.B.R.3, followed in part. Raja Rup Singh v. Rani Baisni, LL.R.7 All. 
¥, Eshen Chunder Singh v. Shania Churn Butto, 11 Moore’s I. A. 7, Myiapore 
igesaaery Vyapoory :Moodliar v. Yeo. Kay, 1. L. R. 14. Cal. Sor, Kastnath Dass v, 
Sadasiv_Patnaik, |. L. R. 20 Cal. 805; Saval-Chand Mitter v. Sreemutty Mohun 
Bibt,2 C. W.N,, 201;.Bai-Shri- Majtrajban: Maganlal-Bha Ishankar; 1. L. R. 19 
Bom, 303, Lingammal vy. Chinna Venkatammal, I. L. R. 6 Mad. 239, Shyam 
Chand Koondoo v, Land Mortgage Bank of India, 1. L. R.9 Cal., 695, Naras®numa 
v. Suryanarayana, 1,L. R. 12 Mad. 481, Seshamma v. Chennappa, I. L. R. 20 
Mad. 467; Mohummud Zahoor Ali Khan v. Mussumat Thakoovanee Kutta Koer, 
11 Moore’s I, A. 468, Syi Mahkant Govind Rao v. Sita Ram Kesho, 1. L. R, 21 All. 
53, Gunga Narain Gupta y. Tiluckram Chowdhry, 1. L-R. 15 Cal. 533, Rasak 
Peary Mokan Mukherjee v. Narendra Krishna Mukerjee, 5 C. W.N. 273, Sukh- 
deo Prasad vy, Lachman Singh, 1. L. R. 24 All, 456, followed. 
The following reference was made to the Bench by Mr. Justice. 


Irwin :— 

This is a suit for mutation of names in Revenue Register IX. No 
objection to the jurisdiction of the Civil Court was taken either here 
or in the Courts below, but I was obliged to notice the point, as it was: 
held by Mr. Justice Fox, in Maung Ba y. Maung Mo (1), that no 
right of suit for such relief exists, and this ruling has been followed: 
by me in Civil Regular Appeal No. 79 of 1901, Ma Huntin Hmwe- 
and others v. Maung Po Aung (2). No reasons have been put forward 





(x) 1 L, B. R. fea, | | (2) Vide page 3, supra, 
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for overruling those decisions, but there are a few more remarks to be 1902. 

made on the question. In appeal 79 the suit was for mutation of eS 
names in Supplementary Survey Register No. I, the annual assess- MAuNo SEW Lin 
ment roll. In the present case the prayer in the plaint is to have plain- Ma Lx. 


tiffs name re-entered in Register IX. Register IX is a mere note book ia 
which reports of changes are-entered and signed by the persons con- 
cerned, and the object of this register is to enable the thugyi to make 
alterations correctly in Register I. 

Register I is prescribed by Rule 83, which has the force of law. 
The preparation of it isa legal duty which the thugyi can be compell- 
ed_to perform. Ifa suit for mutation of aname in that register lies 
at all, I think it is obvious that either the thugyi or his superior officer, 
the Collector, ought tobe a defendant. But the register is prescribed 
by law not as a record of rights over land but merely for the purpose 
of collecting land revenue. Entries in it may be of some use as evi- 
dence of title, but they are not proof of title. A person whose title to 
land is challenged has to sue ina Civil Court to establish it.. If he 
succeeds and gets a decree, the entry in Register I will follow asa 
matter of course, but not even then asa matter of right. Much less 
can he sue to have his name entered in the register without establish- 
ing his title. . 

Register IX is not prescribed by law atall: it is only kept under 
departmental directions. It is true that some of the entries which, 
under departmental directions, are to be made in Register IX are 
entries of reports which owners of grants and leases are required by 
law (Rule 7) to-make to the thugyi, but whether the purchaser of a 
grant has a right to compel the vendor by civil suit to report the sale 
to the thugyi is a question which I am not required now to decide, be- 
oe it is not alleged that the land in question is held under grant or 

ease... . ? , 

- «The.:learned:adyocate for the respondent abandoned the position 
“that a suit-for mutation of names. would lie, but urged that the suit 
should be taken as a suit for declaration of title. This point was 
taken in Appeal No. 79, and onthis point alsol followed Mr. Justice 
Fox's ruling and decided against the plaintiff. But on reconsidera- 
tion I have some doubt as to the correctness of that ruling, and still 
more doubt whether it should be followed in the present case. I have 
read three rulings of the Privy Council which have some bearing on 
the point. In Aaja Rup Singh vy. Rant Baisni (1) their Lordships 
said that ‘‘in dealing with the case they must look not to the mere 
wording of the plaint, but to the issue which was settled for trial, and 
to the manner in which the case was dealt with by the lower Courts.” 

In Eshen Chunder Singh v. Shama Churn Bhutto (2) inwhich case 
the plaint set up a contract whereas the decision of the High Court pro- 
ceeded on an equity resulting from the relation of principal and agent, 
Lord Westbury pointed out “ the absolute necessity that the determi- 
nations in a cause should be founded ona case either to be found in the 
pleadings or involved in or consistent with the case thereby -made,” 


(1) (1885) ILL,R.7 AIL 4, at pagerr —| (2) 13 Moore’s L.A. 7. 
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1902, This was quoted in Mylapore Iyasawmy Vyapoory Moodliar v. Yeo 
5 sna Kay (1). The Calcutta High Court in Aasinath Dass v. Sadasiv 
Maune Sawe LIn pgty7% (2) held that an alteration in relief does not alter the charac- 
Ma LE. ter of the suit; and in Saral Chand Mitter v. Sveemutty Mohun Bibt- 
‘le (3) when it was found that the defendant was a minor when he exe- 
cuted a mortgage, allowed a suit on a mortgage to be altered to one 
for money paid on a fraudulent representation by the minor. 
In the present case the pleadings are concerned chiefly with the 
question of a sale; the sole issue framed was whether the land had 
‘been sold to plaintiff ; and the lower appellate Court-actually gave a 
decree declaring that plaintiff was the owner of the land in suit. 
Plaintiff is admittedly in possession. Trying the present case by the 
tests set forth in the rulings | have quoted, all those rulings seem to 
favour the contention that this:suit should be treated as a suit for a 
declaratory decree. -¥ : 
“| therefore refer to a Bench, under section 11, Lower Burma Courts 
Act, the question, Can a suit for mutation of names in a land revenue 
a treated in second appeal as a suit for a declaration of title 
‘to land 
The opinion-of the Bench was as follows :— 
Fox, ¥.—Legislative provisions which appear to have some bearing 
on.the question referred are the following extracts from the Code of 
Civil Procedure— | 
“ Section 50.—The plaint must contain the following parti- 
culars :— 
* K # XK 


‘‘(e) A demand of the relief which the plaintiff claims ” and 

“ Section 43.—Every suit shall include the whole of the claim 
which the plaintiff is entitled to make in respect of the 
cause of action; * * *, Ifa plaintiff omit to 
sue in respect of, or intentionally relinquish any portion 
‘Of his claim, he shall not afterwards sue in respect of the 

__ portron’so omitted or réliiquished.”’ 

‘A person entitled to more than one remedy in respect of the 
same cause of action may sue for all or any of his reme- 
dies: but if he omits (except with the leave of the Court 
obtained before the first hearing) to sue for any of such 
remedies, he shall not afterwards sue for the remedy so 
omitted.”’ | 

These proyisions must, however, be read with the following ex- 
tract :— | 

‘* Section 53.—The plaint may, at the discretion of the Court— 

* a: ® * # 
“(c) at any time before judgment, be amended by the Court 


upon such terms as to the payment of costs as the Court 
thinks fit :” 





(x) (1887) I.L.R.14 Cal. 801. } (2) (1893) 1. L. R.20 Cal. 805, 
| ) eso. hw: (2) (1893) 5 


. W.N. 207. 
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‘Provided that a plaint shall not be amended either by the 
rty to whom it is returned for amendment or by the 
Boat so as to convert a suit of one character into a 

suit of another and inconsistent character.” . 

The last provisions quoted apply primd facre to an Original Court 
dealing with asuit. In Bat Shri Majtrajba v. Maganlal Bha Ishan- 
kar (1) a Bench of the Bombay High Court appears to have doubted 
whether an amendment of the plaint could be allowed by an appellate 
Court, but there is authority in other iy Courts for such course 
being adopted. In Lingammal v. Chinna Venkatammal (2) a Bench 
of the Madras High Court upon a first appeal holding that a suit was 
bad for misjoinder of parties, directed that the plaint should be re- 
turned to the plaintiffs for amendment, resting its decision on the 

round that when causes of action are misjoined, and the Court of 

rst instance enters on the merits on the erroneous view that there 
is no misjoinder, the appellate Court should dispose of the suit in the 
mode in which the lower Court ought to have disposed of it, if it had 
held, as it ought to have held, that there was a misjoinder. 

In Shyam Chand Koondoo v. Tne Land Mortgage Bank of India 
(3) a Bench of the Calcutta High Court upon a second appeal allowed 
the plaintiff Bank to amend its plaint and sent back the case to the 
Court of first instance for trial de ovo on the amended plaint. This 
was a case in which the High Court held that the plaintiff Bank had 
misconceived its cause of action, but as equity was on its side, the 
Bench allowed it an opportunity to apply to the Court for amendment 
sd the plaint, and subsequently allowed an application made with such 
object. 

In Narastmma v. Suryanarayana (4) before the Madras High 
Court on second appeal, the plaintiff’s claim in the suit was to enforce 
acceptance of a potta and execution of another document by the de- 
fendant in. reSpect of a hoiding in a village. ey ee ee 
Inasmuch as the. duty. of accepting. . the, potta.and giving the docu- 
ment was one imposed by statute, and there was a special remedy for 
enforcing the duty prescribed by the statute, it was doubted whether 
the suit was maintainable. The plaint contained no prayer for a de- 
claratory decree, but upon the view which the Bench took of the case, 
it directed the lower appellate Court to amend the plaint by the inser- 
tion of a ps for declaration of the plaintiff's right, and to re-hear 
the appeal. 

In Seskhamma v. Chennappa (5) a Bench of the Madras High Court 
upon a second appeal held that the suit had been brought in the name of 
persons who had no right ofsuit. As, however, no objection on this 
ground had been taken in the Court of first instance, it was held that 
the suit ought not to have been dismissed without giving the -plaintiffs 
an opportunity to amend, and accordingly it allowed an amendment of 
the plaint in the form of substituting a minor as plaintiff with one of 
the original plaintiffs as his next friend. 

Their Lordships of the Privy Council in Mohummud Zahoor- Ali 
Khan v. Mussumat Thakooranee Rutta Koer (6) allowed an 


1) (1895) I. L+R, 1 30 (1889) I. L. R. 12 Mad. 481. 
(2 rea 1.L.R. 6 Mad. or } ¢ 


I, L. R. 20 Mad. 467. 
oases I. L. R. 9 Cal, 695. - (8) free rk Mocre’s ack 
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1902. amendment of the plaint even upon an appeal to Her late Majesty in 
ee Council. Their Lordships held that the plaintiff’s suit had been 
Maune SHWE Lin misconceived and made the following observations :— 

M tow: ‘They have felt some doubt whether inasmuch as the suit was 


whdlly misconceived, the proper course was not to dismiss this appeal. 
altogether, without prejudice to the right of the appellant (plaintiff) 
to bring a new suit against Rutta Koer upon this bond, treating it as: 
amere money bond. Considering, however, that such a suit would 
probably be met by a plea of the Act of Limitations, that in the cir- 
cumstances of this case such a defence would be inequitable and that 
the respondent not having appeared, their Lordships are not in a condi- 
tion to put her on terms as to her defence to a fresh suit ; they have 
come to the conclusion that the fairer course isto do what the Judge 
of first instance might, under the Code of Civil Procedure, have 
done at an earlier stage of the case, namely, allow the appellant to 
amend his plaint so as to make it a plaint against Rutta Koer alone 
for the recovery of money due on a bond.” 

The above cases afford authority for holding that upon a second ap- 

eal a High Court may in its discretion allow an amendment of the plaint 
in the suit, but such amendment could not of course infringe the follow- 
ing proviso in section 53 of the Code of Civil Procedure— 

“Provided-that a plaint shall-not be amended either by the party to 
whom it is returned for amendment, or by the Court, so as to convert 
a suit of one character into a suit of another and inconsistent charac- 
ter,” : : 

As stated in Kasinath Dass v. Sadasitv Ratnatk (1) “an alteration 
in the relief asked does not alter the character of a suit,’”’ orat least it 
does not necessarily do so, and probaby the addition to a plaint asking 
for mutation of names in a revenue register of a prayer asking for 
declaration of the plaintiff’s right to the property involved in the suit 
would ‘not infringe the above rule, eae 
._ The Privy Council case already referred to, and the following cases, 
may be of some assistance m considering when the discretion to allow 
an amendment should be exercised. It will be observed that in Mokum- 
mud Zahoor Ali Khan v. Mussumat Thakooraneée Rutta Koer (2) 
their Lordships allowed the amendment upon the special ground that 
in the circumstances of that case, it would be inequitable that the de- 
fendant should have the opportunity of setting. up limitation in defense 
toa fresh suit, which would be the only course open to the plaintiff if 
the appeal were dismissed.. In the same case they observed :— 

“ Though this Committee is always disposed to give a liberal construc- 
tion to pleadings in the Indian Courts, so to allow every question fairly 
arising on a case made by the pleadings to-be raised and discussed 
in suit, yet this liberality must have some limit.” — sare 

In Sr? Mahant Govind Rao v. Sita Ram Kesho (3) the plain- 
tiffs sued-for the recovery of possession of the whole of certain proper- 
ty onthe ground that it was the absolute self-acquired property of 
their ancestor Kesho Rao and had devolved upon them: the defendant 
Atma Ram claimed the property by right of his being the adopted 


1) (1893) I. L. R. 20 Cal, 805. | (2) (1867) tt Moore's I.A. 468. 
enSERSE (3) (1899) 1. L. R, 22 All. 53. 
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son of an elder brother of Kesho Rao; the High Court considered that i902. _- 
Kesho Rao had had only a life interest in the property, and that on his ae | 
death the plaintifisand Atma Ram had succeeded to the estate in MaUNG Sawe Lie 
equal moieties. The Chief Justice of the Allahabad High Court in the M *L 
course of his judgment said :-— pal ts 

“| would allow this appeal with costs and dismiss the suit with 
costs in all Courts with this exception, that in order, if possible, to pre- 
vent further litigation between these parties, I would make a deciara- 
tion, but without costs, that the defendant Atma Ram is entitled toa 
moiety only of the gursarai estates, and that the plaintiffs infer se are 
entitled to the other moiety. /fistrue that no such declaration was 
asked for in the plaint, and that, as a general rule, according to the 
décisions of their Lordships of the Privy Council which have been 
cited to us,a relief a right to which ts not disclosed in the plaint, and 
which ts not asked for in the piaint, should not be granted,” 

In the judgment of their Lordships ef the Privy Council they say :— 

‘ Their Lordships quite agree with the High Court that a relief not 
founded on the pleadings should not be granted. But in this case, as 
their Lordships have been at pains to show, the substantial matters 
which constitute the title of a!l the parties are touched, though obscure- 
ly, in the issues ; they have been fully put in evidence ; and they have 
famed the main subject of discussion and decision in all three Courts. 
The High Court are right in treating the case as not within tke rule.’ 

In this case again the decision, so far as it gave the plaintiffs a relief 
they had not asked for, proceeded upon the special circumstances of the 
case. , 

In Gunga Narain Gupta v. Tiluckram Chowdhry (1) in which 
the plaint was held to be defective, their Lordships of the Privy 
Counci! pointed out that in such case the proper course for a Court 
to take (in case an amendment is not allowed) is to reject the plaint 
under section 53 of the Code of Civil Procedure, leaying the plaintiff 
CC DTOMENG A SORTER Es a or cata inlpon caniase MRE: 

‘Subject to the foregoing remarks and questions [ would answer the 
question feferred as follows :-— - 3 

This Court has power, in a case before it on second appeal, to allow 
in its discretion the addition to a p)aint of a prayer for a declaration of 
the plaintiff’s right to the property involved, although in such plaint 
mutation of names in a revenue register is all that has been asked for, and 
it also has power in its discretion to make a declaration of the plaintiff's 
right in or to the land even without an amendment of the plaint. 

Thirkell White, C. —I concur in the answer proposed by my learn- 
ed colleague to be returned to this reference. ere is abundant 
weight of authority for both branches of the answer. To the cases 
which have been cited may be added the ruling of the High Court 
at Calcutta in Rajah Peary Mohan Mukherjee v. Narendra Krishna 
Mukerjee (2) ; and that of the High Court at Allahabad in Sushdeo 
Prasadv. Lachman Singh (3), both of which furnish support to the 
position which we have taken. 


() (1888) I L. R. 15 Cal..533. | (2) (1900) = C. W.N. 27: 
(3) (t902) 1. L, R. 24 All. +6. = 73- 
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Before Mr. Fustice Thirkell White, Chief Fudge, Mr. Fustice Fox, 
and Mr. Fustice Irwin. 
NGA LUN MAUNG v. KING-EMPEROR. 


Messrs. Eddis, Connelland Lentatgne | The Government Advocate—for the 
— for the appellant. Crown. 


Foinder of charges—Code of Criminal Frocedure, secitonms 233, 234, 235, 236. 

Per curviam.—Misjoinder {i.c. illegal joinder) of charges invalidates a trial, and 
is not curable under section 537, Code of Criminal Procedure. The joinder at one 
trial of charges of forgery and criminal misappropriation committed in the 
course of one transaction, with another forgery or another criminal misappropria- 
tion committed in the course of another transaction is illegal, because there is no 
section of the Code of Criminal Procedure under which the forgery in the one case 
could be joined with the misappropriation in the other case. 

Per Irwin, F— lf three or more charges are such that every combination of two 
of them is justified by some section of the Code, the joinder is legal. 

Per Fox, F.—No joinder is legal unless every combination of two of the charges 
is justified by one and the same section of the Code, 

Queen-Empress v. Mulua, (1892) I. L. R. 14 All. 502, referred to. 

Subrahmania Ayyar v. King-Emperor (1902) 1. L, R. 25 Mad. 61, followed, 


The following reference was made to the Full Bench by .Thirkell 


White, Chief Judge:-— = ..._s—idwsasasds el; ne 

The first point to be considered in this case is whether the trial is 
invalidated by the fact that six charges were framed against the appel- 
lant and tried at the same trial, as is urged, in contravention of section 
232, Code of Criminal Procedure. 

‘The charges framed by the Committing Magistrate were (1) a 
charge of forgery, under section 467, Code of Criminal Procedure, 
alleged to have been committed on or about 8th April 1902 ; (2) a 
charge of forgery under the same section alleged to have been commit- 
ted on or about 28th May 1902. . The Additional Sessions Judge added 
to.each-of.the..above an -alternative charge under section 474, Indian 
Penal_Code, .: Later -he-added-two additional charges; both under-sec- 
tion 403, Indian Penal Code, (1) of misappropriation on April 8th, 1902 ; 
and (2) of misappropriation on 28th May 1902. 

_ No objection has been taken to the joinder of two charges under 
section 467, Indian Penal Code, which is plainly. justified by section 
234, Code of Criminal Procedure. Nor dolIthink that the addition 
of alternative charges on the same facts under section 236, Code 
of Criminal Procedure, is considered illegal. The objection. taken 
is to the joinder of the additional charges under section 403, 
Indian Penal Code. Put in its extreme form, it is urged that the first 
charge under section 467, Indian Penal Code, cannot be joined with the 
second charge under section 403, the joinder not being authorized by 
sections 234, 235, or 236, Code of Criminal Procedure. No doubt, if 
these were the only two charges, they could not be joined. None of 
the sections cited above can apply. The learned Additional Sessions 
Judge has cited section 236, Criminal Procedure Code, as justifying the 
addition of the charges under section 403, Indian Penal Code. But 
this seems to be incorrect. The position is not that it is doubtful 
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whether the accused on each occanon oe forgery or criminal 1902, 
misappropriation. What was alleged was that on each occasion he Say 
comigitic’ forgery or the offence of possessing a forged document, pee SeaSes 
and in the same transaction also committed criminal misappropria- Kine-Emperor. 
tion. The provision, if any, which justifies the joinder of the charges —_— > 
under section 403, Indian Penal Code, is section 235, sub-section (1), 
of the Code of Criminal Procedure. ; 
I think it is a tenable position that, the joinder of the two charges 
under section 467, Indian Penal Code, being allowed by section 234, 
Code of Criminal Procedure, and the joinder of the charges under 
section 403 with those ‘under section 467, Indian Penal Code, being 
allowed by section 235, sub-section. (1), Code of Criminal Procedure, 
these charges may all be tried together. The limit of the number of 
charges imposed by section 234, Criminal Procedure Code, does not 
apply. It may be held that, reading section 234 and section 235, Code 
of Criminal Procedure, together, the joinder of charges effected in 
the present case is legal. 
The question seems to be one of very considerable difficulty, and | 
think it is desirable to obtain a final decision of it. I therefore refer 
to a Full Bench the following questions :— 
In the case under appeal is the trial invalidated owing to the joinder. 
of six charges under sections 467, 474, and 403, Indian Penal Code, 
respectively ? . . 
The opinion-of the Bench was as follows :— 
Irwin, %.—The question for decision is whether the trial is invali- 
dated by the joinder of the following six charges :— 


one une? oa ee 8) i relatin yto one transaction on 
(3) One under section 403 _ 8th May. 


NA) Roehm ee sen eonia ey t relating to one transaction on 


8th May... 


(5) One under section 474 
(6) One-under-section-403 ve Fees Teens 

It may be convenient to follow the course taken by the learned 
advocate for appellant, and omit for the present consideration of the 
charges under section 474, because if the joinder of charges 1, 3, 4 and 
6 be held to be legal, then 2 fortzord the joinder of the other two must 
be legal. In the contrary case, if one misjoinder be established, it 
will not be necessary to consider whether there was a second. 

It is admitted on behalf of the Crown that if the joinder was illegal, 
it cannot be cured by section 537, Code of Criminal Procedure. This 
was decided by the Privy Council in Sudrahmania Ayyar v. King- 
Emperor (1). 

The argument addressed to us, as I understood it, was this. Section 
233, which requires a separate trial for each charge, must be strictly 
applied unless the joinder can be justified under any one, but not 
more than one, of the four sections specified therein. Sections 234, 
235 and 236 can operate singly but not cumulatively. (I am notsure 
whether the learned counsel referred to section 239.) When more 





(1) (xg02) I. L. R. a6 Mad. 61, 


1902, 


Ss 
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than two charges are joined at one trial, every two of such charges 
must stand the test under one or other of these sections, without 
reference to any other of the charges. Thus in the present instance 
the forgery of the 8th May cannot stand in the same trial with the 
misappropriation of the 28th May and the facts that charges (1), and 
(3) could stand together, and that (3) and (6) could stand together, 
will not avail to make the joinder of (1) and (6) legal. 

If the only charges were No. (1) and No. (6), it is quite obvious that 
they could not be tried together, and this constitutes the strength of 
the argument, for the addition of the other charges, which form con- 
necting links, could not possibly simplify the trial ; rather the reverse, 
and the object of section 233 isfto use the words of the Lord Chancel- 
lor in the judgment quoted above, to prevent “ the inconvenience of 
hearing together of such a number of instances of culpability, and the 
consequent embarrassment both to Judges and accused.” 

The High Court of in Allahabad, Queen-Empress v. Mulua (1), held 
that the joinder of robbery on one occasion with robbery and murder 
on another occasion was not illegal, but a mere curable error. It is 
not very clear to my mind whether the learned Judges meant that 
sections 234 and 235 operated cumulatively to make the joinder legal 
or not. Their decision might have been different if the case had been 
heard after the decision of the Privy Council I have referred to, 

If in the present case charges (1), (2), and (3) had been tried at one 
trial and charges (4), (5) and (6) at another, | do not think any vbjec- 
tion could have been taken. Charges (1) and (2) would have been 
joined under section 236, charges (1) and (3) under section 235 (1) and 
charges (2) and (3) under section 235 (1). _ Here every -possible com- 
bination of two charges stands the test of one section of the Code or 
another. 
~. In the absence of any authority, and the language of the Code being, 


-to-my--mind, ambiguous, I would-say::- that this-test-is correct. If every 


possible.combination of two. chargesjs: covered by- some section of the 
Code the joinder is legal: if not, it is illegal. In the present case 
charges 1 and 6 are not covered by any section. I would therefore 
say that the trial is invalidated by the joinder. This interpretation 
would prevent the law being circumvented by the addition of ficti- 
tious charges. For instance, a charge’ of robbery on one occasion 
and rape on another might be joined by framing two charges of robbery 
and two of rape, though only two out of the four could be sustained 
on the evidence. This is the kind of joinder least likely to be contem- 
plated by the Legislature. 

The question referred 1s to my mind one of great: difficulty. For 
the above reasons I would answer it in the affirmative. 

Fox, ¢.—In my judgment the question referred should be answered 
in the affirmative. If there was a joinder of charges at the trial which 
was not authorized by the Code of Criminal Procedure, then under the 
tuling of their Lordships of the Privy Council in Suérahmania Ayyar 
vy. King-Emperoy (2) such misjoinder rendered the trial illegal, and 
the error cannot be considered as one which may be dealt with under 


(1) (1892) I. L. Rr4 Alle go2,|{  (2)(tg02) I. L. R. 25 Mad. 6r. 
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the provisions of section 537 of the Code. The general rule as to the 1902. 
trial of offences is stated in section 233: for every distinct offence 
there must be a separate charge, and every such charge must be tried 
separately, except in the cases mentioned in sections 234, 235, 236 kiwc-Empsror. 
and 239. The natural meaning of the words appears to me to be that | 
unless authority can be found in any one of those sections for charging 
and trying in respect of more offences than one the general rule 
applies. ‘ 
If the Legislature had contemplated otherwise, one would have ex- 
pected appropriate words added to section 234 expressly including a 
combination of two or more of the cases referred to within the excep- 
tions to the general rule. The noticeable limitations in section 234 
seem to show that the Legislature could not have contemplated any 
combination of cases falling within two or more of the sections: under 
section 234 the offences charged must be offences which are punish- 
able with the same amount of punishment under the same section of 
law and they must have been committed within a limited time. 


Having regard to the policy of provisions as to charges under the 
British system of jurisprudence, which is, I take it, that an accused 
should have the definite offence of which he: is accused plainly stated 
to him, and that he should not in any way be embarrassed in meeting 
and defending himself against such definite accusation, it seems not un- 
reasonable to suppose that the Legislature in enacting section 234 of 
the Code was of opinion that an exception to the general rule permit- 
ting three offences to be charged and tried in one trial would not 
infringe the policy adopted provided that only three charges of offences 

unishable. under the same section of an enactment were permitted. 

he accused no doubt may have to meet three different states of facts 
in one trial on charges joined under section 234, but- if he has only 
three charges to meet. he_is unlikely to.be embarrassed. and_ confused, 
and:the tribunal which. tries him_is unlikely to.be embarrassed and.con- 
fused arid when he and it have to look at only one section of the law, 
and to consider whether any or all of the acts charged comes or come 
within that section. Similarly it appears not unreasonable to suppose 
that in enacting section 235, the Legislature considered that its policy 
would not be infringed if possibly a large number of charges were 
permitted in one trial, so long as the trial was confined to one series 
of acts so connected together as to form the same transaction. 


The cases contemplated in section 234 are those in which there 
may be a trial of three distinct and separate states of facts, but only 
one section of law to be considered; whilst those contemplated under 
section 235 .are cases in which one state of facts, but possibly numer- 
ous sections of law, may have to be dealt with. . 

In each case there is no doubt a departure from the general -rule as 
expressed in 233, but the limitations on the departure are in each case 
sufficient to guard against the policy of the rule being infringed, and 
against the mischief or abuse, against which the general rule is aimed, 
occurring, , : 


Nca.Luy | Maune 


14 LOWER BURMA RULINGS, [VOL. 





—_ 


902. If, however, a combination of cases under section 234 and section 235 
Nea s Low M auwe Were pe rmissible, then the door would be open to those very mischiefs 
and abuses, and the policy of the general rule would cease to havé 

Kive-Emesnon. any effect, and the rule itself might just as well not have been stated. 

-The cases contemplated in section 236 seem to me to stand on the 
same footing as cases under section 235 : when in a series of acts it is 
doubtful which of several offences the facts which can be proved will 
constitute, the accused may be called upon to defend himself in respect 
of such series of acts against possibly numerous charges, but the. safe- 
guard against confusion and embarrassment is the limitation of con- 
sideration to the one series of acts. 

The same guarding of the policy of the general rule is in like man- 
ner provided for in section 239.. 

At the hearing of this reference learned counsel for the appellant 
questioned the legality of the joinder of the charges under section 474 
of the Indian Penal Code as well as of those under section 403 with 
the charges under section 467 in respect of the two transactions, On 
my view of ths meaning and effect of the sections under discussion, 
the joinder of the charges under section 474 even was not warranted. 
There should have been separate trials of each transaction on which, 
in each case, charges under section 467, section 474 and section 403 
could have been combined under section 235 of ‘the Code of Criminal 
Procedure. 

Tht» kell White, C. $.—I1 concur in the proposed answer to the refer- 
ence, and have nothing to add to the reasons stated by my learned: 
colleagues. 





— ee eee 


Criminal ,Pefore Mr. Fustice Thivkell White, Chief Fudge, Mr. ¥ustice Fox, 
Reference No. 7 of and Mr. Yustice ly win. 

. 1902. November 

28th, FOOD e5s...3 2, KING- -EMPEROR | Us. NGA PO SEIN alias NGA THA XYWE., 

The G Government. Advoeate—for. the. Crown!:- pens. Se 
Whippi ng t +n addition ta 9 imprisonment—Previous conviction sddsipinid tO come 
mission of offence—Whipping Act, section 3. 

A sentence of whipping in addition to imprisonment, for an offence committed 
before the previous conviction, is legal but it is not expedient. - 

Anonymous case, 5 Mad. H.C, R. App. xviii, followed. 

Regina v. Surya, 3 Bom. H.C, R. Cr. Ca. 38; Regina v. Kusa, 7 Bom. H.C. R. 
Cr. Ca. 70; Queen v. Udai Patnaik,4 B. L. R. A. Cr. 5, dissented from. 

The following reference was made to the Full Bench by Mr. Justice 
Irwin :— | 

Under section 11, Lower Burma Courts Act, I refer to a Full 
Bench the question— 

Is a sentence of whipping in addition oy imprisonment lawful under 
section 3 of the Whipping Act, when the previous conviction was sub- 
sequent to the commission of the offence for which the prisoner is 
being tried ? 

The facts are that on 5th May 1902 Tha Ywe was convicted of 
theft, section 379, an offence which he had committed on 28th: May 
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1901. He had been previously convicted on 12th January 1902, and 
on 20th January 1902, of two thefts, both under section 379, and for 
that reason he was (on 5th May 1902) sentenced to imprisonment and 
whipping, section 2 of the Whipping Act being quoted as authority for 
that double sentence. . 

If the sentence had been one under section 75 of the Penal Code, 
there could be no doubt that that section was improperly applied; 
but the wording of section 3 of the Whipping Act is not identical 
with that of section 75 of the Penal Code. It makes no mention of 
the time at which either offence is committed, and the only condition 
it makes is that one conviction shall be subsequent to another con- 
‘viction for a like offence. 


In Regina v. Surya Bin Krishna Mandavkar (1) three Judges of 
‘the Bombay High Court, in a very short judgment, held that the law 
did not suthoriee the infliction of whipping in addition to imprison- 
ment unless the offence had been committed after a previous convic- 
tion. The language of the section was not discussed. The wording 
has not_been altered by Act III of 1895. This decision was followed, 
for common sense reasons, but again without discussion of the words of 
the section, in Regina v. Kusa (2). The decision of Mr. Copleston, 
Judicial Commissioner, in Queen-Empress v. Nga Po Shein (3) is to 
the same effect, but it is based on two rulings of the Allahabad and 
<alcutta Courts, both of which were under section 75 of the Penal 
Code and made no reference to the Whipping Act. 

It is obvious that the principle of section 75 is the correct one, and 
it is difficult to imagine that the Legislature could have intended 
that a previous conviction should operate to enhance the punishment 
for an offence committed before that previous conviction; but at the 
same time | doubt whether the plain words of section 3 of the Whip- 
ping; Act can-be construed-otherwise,.-< 6° 0 Pt 
Lhe opinion of the Bench was'as followsi—. 20 ee 

Thirkell White, C. * Sates 3 of the Whipping Act renders liable 
to the punishment of whipping any one who, having been previously 
convicted of an offence specified in section 2 of the Act, is again con- 
victed of the same offence or an offence included in the same group of 
offences. The question is whether this provision means what the 
plain words signify, namely, that whi ping may be awarded on a second 
conviction, without regard to the date of commission of the offence 
punished under the latter conviction, or whether it means that if a man 
is convicted of an offence and is afterwards guilty of the same or, to 
put it briefly, a similar offence, heis liable to the additional punish- 
ment of whipping. The former view was taken by the High Court at 
Madras in an anonymous case (4); the latter by the High Court.at 
ed in Regina v. Suyya (1) and Reginay. Kusa(2) and by the 
High Courtat Calcutta. in Queen vy. Udai Patnaik (5). Mr. Mayne 

(1) (1866) 3 Bom. H. C. R., Crown } P. J., L. B., 479- | 

Conon r | ; A a7) 5 Mad Pi C. R, App. 

(2) (1870) 7 Bom. H. C. R., Crown | XVII. ; 

Cases, 70, ° (5) (1869) 4 B. L. R. A. Cr. 5. 


1902. 


—_—_— 
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1902. in his commentary on the Indian Penal Code (1) is disposed to approve 
Kine-Eurenon the construction adopted by the Bombay and Caleutta High Courts, 
aa but he does not explain the reason of the preference. The only reason 
Noa Po Sew. for construing the section otherwise than in accordance with the simple 
— meaning of the words is that this construction appears to contravene 
the principles of natural justice. It may alco seem anomalous that, if 
there are two separate trials, a sentence could be passed at the second 
trial which could not be awarded if the two sentences were passed in 
the same trial. But perhaps this is not more anomalous than the rule 
by which sentences passed at one trial may run concurrently while~if 
passed at separate trials they must run consecutivcly. 

The section of the Whipping Act which we are considering was 
enacted after the enactment of the Indian Penal Code, and it is reason- 
able to suppose that the difference between the wording of this section 
and that of section 75, Indian Penal Code, was intentional, It is not 
necessary for us to speculate on the reasons for this difference ; though 
reasons could no doubt, if necessary, be conceived. I think that we 
are bound to construe the words of the section in their ordinary natural. 
sense ; and I can find no warrant for assuming that any restriction not 
explicitly stated in the section itself is implicd or intended. For my 
own part, I should abstain from applying the section if 1 were passing 
sentence in respect of an offence committed before the date of the pre- 
vious conviction. But I cannot say that’the application of the section 
in those circumstances is illegal. 

1 would therefore answer the reference in the affirmative. 

Fox, F—1 concur with the learned Chief Judge in his opinion. 

ly win, F—I1 concur. 


age co Before Mr. Fustice Thirkell White, Chief Fudge. 
nie) aac |<) RINGEMPEROR 9--NGA: BA’ LB. 
Dec ber 5th, - Secu vity-ordev—-Power of Additional Sessions ‘Fudge—Criminal- Procedure Code,. 
1902, - iv. ” section 123 (3). 
Penner An Additional Sessions Judge has no power to deal with a reference under sec- 
tion 122, sub-section (2), and pass orders under sub-section (7)of that section. 
Queen-Empress v. Dayaram, (Ratanlal, page 830), followed. 


The point which occurred to me in connection with this case is 
whether, in view of the wording of section 123, sub-section (2), of the 
Code of Criminal Procedure, an Additional Sessions Judge has power 
to pass orders under sub-section (3) of that section, And | have been 
assisted by the argument of the learned Assistant Government Advo-. 
cate on the point. 

Sub-section (2) certainly says explicitly that the accused shall be de- 
tained in prison pending the orders of the Sessions Judge. ~ But sub-. 
section (3) says: “Such Court * * may pass such order * *: 
as it thinks fit.” It is suggested that if the Sessions Court can pass an: 
order, the Additional Sessions Judge can exercise the power of the 
Court ; and that if the Legislature had intended to restrict the power 


(x) Cr. Law of India, 2nd Ed, p. 29. 
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to the Sessions Judge it would have said in sub-section (3) “ Such 
‘Court or Judge.” Reference was also made to section 31 of the Code 
of Criminal Procedure, under which an Additional Sessions Judge may 
pass any sentence authorized by law. _ - 

The only ruling I have been able to find is that in Queen-Empress 
v. Dayaram (1), which was d.cided by a full Bench of the Bomba 
High Court. But that is a ruling which more Lhan meets the case. ( 
was under the Code of Criminal Procedure, 1882, in which the second 
paragraph of s.ction 123 directed that the accused should be detained 
in prison pending’ the orders of the “Court cf Session.” Notwith- 
standing this general expression the learned Judges held that, having 
regard to the terms of section 193 of the Code whereby Additional 
and Joint Sessions Judges could try only cases which the Local 
Government directed them to try or which were made over to them for 
trial by the Sessions Judge, and to the terms of the Government order 
under that section, a Joint Sessions Judge had no power to pass orders 
on a reference under section 123. The fact that in the Code of 1898 
the Legislature has substituted the words “Sessions Judge” for the 
words "Court of Session’’ seems to make it clear that it was the in- 


tention to limit the power of dealing with references under szction 123, 


Code of Criminal Procedure, to the Sessions Judge. There would be 
even stronger grounds undcr the present Code than under the Code 
of 1882 for the ruling above cited. 

For these reasons | am of opinion that the Additional Sessions Judge 
had no power to deal with the reference under section 123, sub-section 
(2). Isct aside his order and direct that the proceedings be laid be- 
fore the S.ssions Judge, who will pass such orders as he may think fit. 

The Magistrate’s order was wrong. He had no power to order the 
accused to be detained in jail for two years in rigorous imprisonment. 
He could only order his detention pending the orders of-the Sessions 
Judge. He could -not- submit his order to the Sessions Judge for con- 
firmation, He had to cause the proceedings to be laid before the 
Sessions Judge for orders." The Sessions Judge has to pass a separate 
order, and does not mer.ly confirm or reverse the order of the Magis- 
trate. These matters were pointed out long ago in Queen-Empress v. 
Nga Saing Gyi (2) and Queen-Empress v. Shwe Gyaw Aung (3). 





Before Mr. Fustice Thirkell White, Chief Fudge: 
KING-EMPEROR v. NGA PE. va 
The Government Advocate—for the Crown, 


Part-heard trial—One Magistrate succeeding ancther—Procedure—Criminal Pro- 
cedure Code, section 350. 

When one Magistrate succeeds another Magistrate and acts under section 350, 
Code of Crliniaal Procedure he must either take up the case at the point at which 
his predecessor ceased to exercise jurisdiction, or he may resummon the witnesses 
and recommence the inquiry or trial. ae. 

Where an accused demands that all the witnesses be resummoned and reheard, 
the second Magistrate must adopt the second alternative course and recommence 


(1) Ratanlal’s Unreported Criminal Cases, 830 (1895). 
(2) P.J.,L.B., 245. | (3) P. J., L. B., 381. 





1902. 


Kine-Empsror 
v. 
Noa Ba Le. 


Griminal Revision 
No. r8c5 of 
1902. 
December §th, 
1902, 


— 


1902. 


Kinc-EmMPgRor, 


Us 
-7 Nea Pe: 





18 LOWER BURMA RULINGS: [VOL. 





the inquiry or trial. But when all the witnesses already examined are not re- 
called and reheard, then the second Magistrate takes up the case from the point 
s which Ns predecessor left it, and he is bound by his predecessor’s acts up to 
that point. 

This is a somewhat curious case. The accused, Nga Pe, was pro- 
secuted for the theft of a bullock belonging to one Lu Gyi. The 
Magistrate who first dealt with the case and heard the evidence for 
the prosecution considered that there was a primd facte case and 
framed a charge against the accused, He was then succeeded by 
another Magistrate who eventually discharged the accused. This 
Magistrate was asked under section 350, Code of Criminal Procedure, 
to recall and re-examine the witnesses for the prosecution; but as a 
matter of fact the adyocate for the accused ‘did not require the re- 
examination of all the witnesses for the prosecution. In some cases 
he was content with cross-examining them. The learned Assistant 
Government Advocate who has appeared for the Crown argues that 
when a Magistrate succeeds another Magistrate and acts on the evi- 
dence recorded by his predecessor, he must take up the case at the 
point at which his predecessor ceased to exercise jurisdiction. In 
this case the point was immediately after the charge had been framed, 
It is argued that the second Magistrate, having elected to act on 
evidence partly recorded by his predecessor and partly recorded by 
himself, had no power to ignore the charge framed by his predecessor, 
but was bound to call upon the accused for his defence and to acquit 
or convict him. 

Section 350, Code of Criminal Procedure, gives. the second Magis- 
trate an alternative. He can act on the evidence recorded by his 
predecessor, or partly recorded by his predecessor and partly recorded 
by himself, or he may resummon the witnesses and recommence the 
-inquiry or trial. But-it does not appear that he can do both. The 
accused ‘may :demand-that the witnesses or any of them be-resum- 
“moned and'reheard, |. 4 or mprem grat rate ; 

It seems to me that if the accused demands that the witnesses 
be resummoned and reheard, he compels the second Magistrate to 
adopt the second alternative course and to recommence the enquiry 
or trial. The section contemplates that when the witnesses are resum- 
moned the enquiry or trial shall be recommenced. But this obviously 
refers to all the witnesses. When the second Magistrate resummons 
none or only. some of the witnesses previously examined, and acts on 
evidence partly recorded by his predecessor and partly recorded by 
himself, he adopts the first alternative and does not recommence the 
enquiry or trial. 

Where the second Magistrate does not recommence the enquiry 
or trial 1 think he is bound by the acts of his predecessor, and, if a 
charge has been framed, must proceed to call upon the accused for 
his: defence and to acquit or convict him. 1 can find no. provision 
which enables him to ignore the charge and discharge the accused. 

If, on the other hand, he recommences the enquiry or trial, then all 
the..previous. proceedings, whether a charge has been framed or nat, 
are treated as*non-existent. In that case the second Magistrate has 
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full power to deal with the case and can discharge the accused or, if 
he thinks fit, frame a charge. In that case, he must, if he does not 
discharge the accused, frame a fresh charge. He cannot, after recom- 
mencing the enquiry or trial, act on the charge, if any, framed by his 
predecessor, or on any depositions or examination of the accused 
recorded by him. ane 

The present case is somewhat complicated. In the first instance, 
when the second Magistrate commenced his proceedings, the accused 
by his advocate desired that the prosecution witnesses should be 
recalled and examined. On that demand being made the Magistrate 
should have recommended the enquiry or trial. But as the case 

roceeded the accused waived his right to have all the witnesses re- 

ard. Some of them were not re-examined but were merely present- 
ed for cross-examination. In passing his order of discharge the 
Magistrate acted on evidence partly recorded by his predecessor and 
surly recorded by himself. He therefore cannot be considered to 
have recommenced the enquiry, and he was bound by the ‘acts of his 
predecessor. The order of discharge was in consequence irregular. 

In view of the fact that the case has already been dealt with by two 
Magistrates and that the. present Subdivisional Magistrate has al- 
ready formed an opinion on the merits, | think the best plan will be 
to have an entirely new enquiry by a Magistrate who will bring a new 
mind to the case. 

The order of discharge is set aside and it is ordered that there bea 
fresh enquiry or, if a charge is framed, trial by the Headquarters 
Magistrate of Bassein. <i 





Before Mr. Fustice Thirrell White, Chief Fudge, and 
Mr. Fustice Fox. 
-- NGA TA PU anp Five orHers v. KING-EMPEROR. * 
The Government Advocate—for the Crown, - 
-  Fotnder of charges—Foint -trial of accused—Theft and receiving or disposing 
of stolen yl clas Ade on made'to Magistrate, Evidence of—Indian Penal Code, 
sections 379, 411, 414¢—Criminal Procedure Code, sections 233, 239, 164—Evidence 
Act, section gr. / 

As proximity of time between two acts does not necessarily constitute them parts 
of the same transaction, so an appreciable interval of time- between two acts other- 
wise connected does not prevent them from continuing to be parts of the same 
series of connected events. 

While therefore it is legitimate to regard theft and the disposal of the proceeds 
ordinarily as parts of the same transaction, the propriety of trying the actual thief 
and the dishonest receiver in one trial should depend upon the circumstances of 
each case. 

Section 164 of the Code of Criminal Procedure requires that a confession made 
toa Magistrate in the course of an investigation shall be recorded, and, if not 
recorded, no evidence of it can be received. 

Queen-Empress vy Sakhavam, Ratanlal 449; J re A. David,6 C. L. R. Hender- 
son, 245, followed. Bishnu Banwar v. The Empress, 1 C.W.N. 35, dissented 
from: Fai Narayan Rai v. Queen-Empress, 1. L. R. 17 Cal. 86a, followed in part.: 


‘Thirkell White, C.¥.—The first five appellants were charged with 
and have been convicted under section 395, Indian Penal ‘ode, of 








* Distinguished = Nga We v. King-Emperor, 2 L. B. R., 317. 
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committing dacoity. The appellant, Thaing Pa Ywe, was charged with 
dacoity under section 395, Indian Penal Coie, or in th: alternative with 
being in possession of stol_n property taken in a dacoity, uuder section 
412, Indian Penal Code, or in the alternative with assisting in disposing 
of stolen property, und:r section 414, Indian Penal Core, and has 
been convicted of the offence and under the section last mentioned. 

A preliminary objection has been taken on bvhalf of the appellant 
Shwe Ya that the whole trial is invalid on account of misjoinder of 
charges. It is said th.t the offence of receiving or disposing of stolen 
property cannot properly be tried together with the offence of theft 
(or in this case dacoity) though the stclen property in question was 
taken in the theft or dacoity. The joinder mest be justified, if at all, 
by section 239 of the Code cf Criminal Procedure which authorises the 
joint trial of persons accusid of the same offence or of different offences 


-commitied in the same transaction. In a recent case Ba 7 hetn 


and others v. The Crown (1) 1 had occasion to examine this point 


and I mav extract the following remarks lrom tliat judgment :-— 

“In Bishnu Banwar v. The Empress (2) it was distinctly held 
that a person charged with receiviny sto'en prop-rty could not be 
tried together with persons charged with the theft of the property. 
The learned Judyes held that the offence of dishonestly receiving stolen 
property from a person who had stolen that property could not be 
regarded as an offence committed in the same transaction as the theft 


itself unless it was in a case where, simultaneously with the offence 


of theft, the offence of recriving was committed,” 

“| feel difficulry in holding that the offences of theft of property and 
of dishonestly disposing of the same property are not offences com- 
mitted in the same transaction within the meaning of section 239 of 
the Code: of Criminal Procedure. And if it is held that they are 
off-nces committed in the same. transaction, then there has been no 


Misjoinder and the rulings, Jast cited will have no appl.cation. A 
thief -as-a rul.—steals property -in order. .te-dispose_of 1. for bis own 


ie = 


gain. It would seldom be worth any one’s while to steal for the mere 
sake of stealing and to keep the property taken in the theft without 
converting it into cash or sume useful «equivalent. Of course, there 
are many cases in which property might be stolen for use without 
conversion. But I think the commonest case is that in which property 
is stolen for the surpose of being disposed ot for cash or some other 
equivalent. In that c.se, it seems to be a reasonable and natural view 
that the theft and disposal are parts of the same transaction. Without 
the disposal, the transaction b.gun by the theft would be incomplete. 
I think that this isa natural interpretation of tne term ‘transaction’ 
and one which would be consistent with the meaning of that term as 
ordinarily used. In section 235, sub-section (7) of the Code, reference 
is made to a ‘series ofacts so connected together as to lorm the same 
transaction,’ and the illustrations to that sub-section furnish instances 
of acts forming the same transaction. Thus, ifa man entices away 
another man’s wife, withintent to commit adultery with her, and then 


(1) C.A, 417 of 1902 (unreported), (2) 1C, W.N., 355 
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commits adultery, the enticing and the adultery are a series of acts so 
connected as to form the same transaction [illustration ,c)]. Another 
similar case is given in illustration (e). It has been suggested that 
there should be a very close sequence in point of time between the theft 
and the disposal, if these are to be considered part of the same trans- 
action. It is possibl2 that if there were a very long interval between 
the theft and the disposal it might be held that th: two acts did not 
form one transaction. But I do not think.it is necessary to show that 
the theft and disposal occurred within a few hours or ev_n a few days 
of each other, In my opinion, in a cass like that now before me, the 
theft and the disposal of the stolen property may well be regarded as the 
‘same transaction. 1 respectfully dissent from the view taken in the 
cas: Of Bisinu Banwar v. The Empress (1) above cit:d; and | 
hold that the accused in this case were legally tricd tog-ther under 
section 239, Cod: of Criminal Pro-edure.” 

] adh_re to the view taken in the above case. Itscems to me that 
ordinarily theft and the disposal of the proceeds would be parts of the 
same transaction; though there may bs: cases in which it can be shown 
that th-y should not bz so regard_-d. Such cases would constitute the 
exception and not th: rule. As proximity of time between two acts 
does not neczssarily constitute them parts of th: same transaction. so 
an appreciable interval of time between two acts otherwise connct-d 
does not prevent them from continuing to be parts of the same series of 
connected <vents. In the cas: of the Queen-Empress v. Sakharam 
(2), in which two people were charged, one with th:ft and th: other 
with receiving, and tri.din the same trial, the question of misjoinder 
was not even considered. 

In the present cas, the dacoity was committed on 17th May rgoz, 
and the stolen property is said to have been found in the house of the 
6th appellant, Thaing Pa Ywe, on the 29th of the same month. | 
think. that,.in thes: circumstances, there is no reason to regard the 
Xeceiving or disposal by this appellant, if proved; as othér than’ part. of 


the same transaction with the dacoity. 1am therefore of opinion that: 


x 


* | 

Pa Pan was recognised by the Myodk’s clerk, Maung San O, and 

oY his nephew San Pe, and that is the only direct evidence against him, 
e made a confession which was recorded by the Myo&k on 24th May 
1902; and the Myodk, Maung Pe, was allowed to testify that he made 
a similar confession which was not recorded on the 19th May. | think 
that if, as seems probable, this confession was made in the course of an 
investigation, it cannot be admissible unless record:d in the manner 
prescribed by section 164, Code of Criminal Procedure. When closely 
examined that section seems to require a confession made to a Magis- 
trate in the course of an investigation to be recorded in a particular 
manner. It is therefore matter required by law to be reduced to the 
form of a document and section 91 of the Evidence Act applies. ‘This 


there has been no misjoinder and that the trial was valid. 
* * 


is the view taken by the Calcutta High Court in Fat Narayan Rai v. 


G)1GW.N.35. 1 @) Ratanlal’s Unreported Cases, 449. 
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The Queen-Empress (1); and though that ruling has been doubted. 
in later cases, there has been no dissent from the dictum on the point: 
now under reference. 

* * * # * 

Fox, ¥.—1 agtee with the learned Chief Judge in thinking that the 
trial in this case was not illegal by reason of misjoinder of persons and 
charges in one triai. | 

There were very slender, if any, grounds for charging the sixth ac- 
cused, Thaing Pa Ywe, with having taken part in the dacoity, but even: 
on the view that there was no justification for a charge against him 
under section 395 of the Indian Penal Code, I do not think that trial 
of him on charges under section 412 and section 414 of the Indian 
Penal Code in respect of property taken in the dacoity in the same 
trial in which the other accused were charged with and tried for having: 
taken part in the dacoity was contrary to law.” | 

Under section 239 of the Code of Criminal Procedure, it is lawful to- 
try at one trial all persons who are alleged to have committed all or 
any offences alleged to have been committed in the same transaction. 
I take it that these last words are used in the same sense as the words 
‘in ove series of acts so connected togeth<r as to form the same 
transaction ” employed in sub-section (7) of section 235. 

It appears to me to be legitimate, at least in some cases, of which. 
the present is one, to regard the acts attending the actual theft.or 
dishonest taking of property from its owner, and the acts attending 
the dishonest disposal of that property with a view to keeping such 
owner out of such property, as a series of acts forming one transaction. 

The act of the dishonest receiver, retainer, concealer or disposer of 
stolen property which he knows to have been stolen has the same 
object as that of the actual thief, namely,depriving the owner of his pro- 
perty, and in a large number of -cases, e.g., those in which habitual 
receivers employ thieves to steal, it is.part of the pre-arranged plan of 


“action that the property obtained by'thefts shall be taken to and dis~ 


‘posed of by the -habituaF receiver, In my opinion the ruling iv Bishnw 
Banwar v. The Queen-Empress (2) that a person chargea with re- 
ceiving stolen property could not be tried together with persons charged 
with the theft of the property, is not well founded. 

In the case of Jn the matter of A. David (3) another Bench 
of the Calcutta High Court pronounced the trial of an accused charged 
with dishonestly receiving property together with an accused, charged 
with having committed criminal breach of trust of the property as 
perfectly legal. There is no fundamental distinction differentiating: 
such a case from that of trial of-the thief and of the receiver of the: 
stolen property in one trial. 

At the same time I would say that the pro a of trying the actual. 
thief and the dishonest receiver in one trial should depend upon the 
circumstances of each.-case. 

In some cases the evidence of the actual theft and the evidence of 


the acts constituting the dishonest receipt may be so distinct that, in. 


~ (2) (9890) LL.R. 17 Cal., 862. | (2) 1C. W.N,, 35. 
(3) (1880) 6 C. L_R. (Henderson’s) 245. 
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—ee. 


order to carry out the spirit of the general rule set out in section 233 1902. 
of the Code of Criminal Procedure, there should be separate trialsin oo 7, py 
order that each accused may have distinct consideration by the Court v. 
of evidence of the particular acts alleged against him unencumbered Kime-Emprror- 
by evidence of acts with which it is not alleged he had any connection. — 
I think that the accused Thaing Pa Ywe should have been tried 
separately because, even on the case for the prosecution as submitted 
to the Sessions Court, there was not sufficient ground for belief that 
he had actually taken part in the dacoity, and his alleged connection 
with the stolen property was based upon conduct on his part under 
definite circumstances subsequent to the actual dacoity which had very . 
small connection with it. I cannot hold, however, that the joint trial 
was absolutely illegal. 
On the evidence, and on the merits of the cases against the accused 
severally, I agree with the views of the learned Chief Judge and with 
his conclusions as to the manner in which their appeals should be 
disposed of. 
I also agree with him in holding that section 164 of the Code of 
Criminal Procedure requires that a confession made to a Magistrate in 
the course of an investigation shall be recorded, and that if not re- 
corded no evidence of it can be received. Ido not understand that 
the ruling in fat Narayan Rat v. The Queen-Empress (1) to this 
effect has been doubted. The Honourable Judges’ decisions on other 
matters in the case have been doubted, but those matters do not arise 
in this case. 


Before Mr. Fustice Thirkell White, Chief Fudge, and Criminal Revision 





Mr. Fustice Fox. No. 1821 of 
KING-EMPEROR vw. NGA TO.* F902. 
February 
Foinder of charges—Indian Penal Code, sections 379, 2i5-~Code of Criminal Pro- roth, 
pike ae cedure, section 235 (1). a =a _ 1903. 
+:The accused, for. a .gratification, brought and returned stolen cattle two days wont 


after the theft. bes : 
Held,—that joinder of charges and separate convictions under sectiuns 379, 215, 


were legal and proper, | 

The Crown y. Nga Shein, 1 L. B.-R, 203, dissented from. 

Thirkell White, C.¥—The complainant had two buffaloes stolen 
from the possession of his son. On receipt of a certain sum of money 
the accused, Nga To, brought and returned the stolen buffaloes two 
days after the theft. On these facts, the accused. has been convicted 
of theft, and of taking a gratification for the return of stolen property ; 
and has been sentenced to rigorous imprisonment for eighteen months 
on the former, and to rigorous imprisonment for six months on the 
latter, conviction. | 

It will be seen that the case is distinguishable from that of Zhe 
Crown v. \’ga Shein (2)-inasmuch as the stolen property was proved 
to have: been actually in the possession of the accused soon after the 
theft. The presumption that he was the thief therefore arose and 








* Overruled in by Twet Pe v. King-Emperor, 4 L. B. R. tg9. 
(1) (1890) L. L’R.17-Cal, 862, | (a) 1 L-B. R, 203, 
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the conviction under section 379, Indian Penal Code, was justified 
apart from the rece'pt of the pratification. The case is one of the kind 
contemplated in the above ruling, in which separate convictions are 
legal and proper. 

But in that ruling, it is said that in such cases there should be 
separate trials because the two offences cannot be said to have formed 
part of the same transaction. If this view is correct, then there has 
been misjoind-er of charges and both convictions must be quashed. 
But, with all respect, | ven ure to differ from the learned Judge whose 
dictum has been cited. It seems to me that when a man steils cattle 
for the express purpose of obtaining money for their re:toration, a 
very common form of crime in this Province,’and when soon after ths 
theft he accomplishes the purpose of the theft and ob'ains the money 
for the sake ot which he committed it, the thef: and the reccipt of 
the gratification may naturally and rightly be regarded as parts of the. 
same transaction. In such a case, where much of the evid-nce would 
have to be reiterated if there were szparate trials, it s:ems to me that 
separat on of the charges is not required by law and would be prac- 
tically inconvenient. The considerations which apply in such a cise 
are similar to those discussed 'n the recent case of fa Pu v. The Crown 
(1) ani I think the reasoning and principles set forth in that case are 
applicable to the present circumstaxces, I would therefore held that 
of:-nces under section 379 and section 215, Indian Penal Co-le, commit- 
ted in respect of the same property, and not necessarily separate trans- 
actions and that it is not necessarily illegal to try charges under 
those sections in the same tr-al., 

In tha: view, the trial in the present case seems to me to have been 
legal and proper and 1 would not interfere with the convictions and 
sentences. : 

Fox, F—1| concur. | 


White, Chief Fudge, and Mr. Fustice 





MGOULVIE ROWNAC ALLY «. THE BURMA RAILWAYS 
| COMPANY, LIMITED. __- 
Res judicata, Plea of —-Furisdtction of ah passing former judgment, enquiring 
taro. ’ 

A Court in which the p'ea of ves judicata is urged can inquire into the jurisdiction 
of the Court which passed the former judg-nent so far a3 to see whether that judg- 
ment is, on the facts on record, not void on the ground of want of jurisdiction. 

Gunnesh Pattro v. Ram Nidhee Koondoo, (1874) 22 W. R. 361, Gokul Mandar 
v. Pudmanund Singh, 6 C.W.N., 825 foilowed. 

The judgment of th: Court was delivered by ; 

lywin, F.—In this case, the plaintiff-anpellant sued to recover sums 
amounting to Rs, 18,000 on account of work done for the defendant 
Company. The plaint was presented in the District Court of Mandalay, 
and on 13th August 1gor it was returned on the ground that the Court 
had no jurisdiction to try the case. On 26th August 1901, the Company 








(1) Vide page 19, stpra. 


11.] LOWER BURMA RULINGS, 25 


filed a suit for a decree declaring the amount; if any, due to the present 
app: llant from the said Company. This suit was heard and determined 
by the Court of the Adviser of the Sawbwa of Hsipaw, judgment be- 
ing delivered on 12th October 1901. On zoth November 1901, the 
app:llant presented in this Court on the Original Side the plaint which 
had been return.d by the. Mandalay District Court, The suit was 
dismissed on the ground that is was res judicata by operation of the 
judgm.nt and decree in the Court of the Adviszr. 

Against this decision, the present appeal is preferred. Of the 
grounds of app.al, only part of the second and the fourth scem to us 
to be of any importance. -The first ground refers vaguely to the doc- 
trine of /is pendens and section 12 of the Code of Civil Procedure. 
Thes: were matters to be urged b_fore the Court of the Adviser, not 
in this Court. Weare not consid_ring the propriety of the Adviser's 
order which distinctly ruled against this cont-ntion. If that order was 
wrong, it could have been corrected by a Court to which that of the 
Adviszr is subordinate. Clearly we have no power to deal with that 
matter. ; 

As to the szcond ground, in so far as it rclates to the nature of the 
decrce asa d-claratory decree, we do no! think it requires much 
notice. Th_re is nothing in section 13 of the Cod- of Civil Proc. dure 
which precludes-a d-claratory decree from operating as res judicata. 
As regards the objection that the d-cree was passed ex-parte, we 
think that learned judge on the Original Side has given good reasons 
for holding that the case was not heard ex-parte. ‘This point has been 
fully considered by the learned Judge with reference to the finality of 
the Adviser's decree. We concur in his finding on this point, 

As r_gards the third ground, it is sufficient to say that it has not 

been held that the suit in this Court was barred by limitation, 
_ The grounds of appzal which do. s¢em to require serious considera- 
tion are thos= which urg2 (1) generally that the Adviser's décree-was 
mad: without jurisdiction’; and (2) that the Adviszr had no jurisdiction 
to try a suit of over Rs. i0,000 in value. Th: memorandum of a;p:al 
is v-ry badly drawn. We take it that the former of these objections 
means that thé Court of the Adviser had no jurisdiction to try the 
suit on which the d-fendants rely ; and the latter that the Court of the 
Adviser is not a Court of jurisdiction competent to try the present 
suit, . 
In resp2ct of the question whether, when the plea of res judicata 
is raised, the Court has power to consider the competence of the Court 
in which the former suit was tried to try that suit, the authorities are 
now d-cisive. In Mr. Hukm Chand’s edition of the Code of Civil 
Procedure, this point in thus referred to (1) :— 

“ The com) ctency of jurisdiction in regard to the former suit is not 
exprcssly mentioned but assumed, and that jurisdiction must exist in 
every respect. This is a natural result of the principle that a judg- 
ment of a Court not competent is void. The Court in which the plea 
of res judicata may be urged can, therefore, enquire into the jurisdiction 


(1) Page 176. 
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of the Court which passed the former judgment, so far as to see 
whether that judgment is,on the facts on record, not void on the 
ground of want of jurisdiction.” 


The authority cited is Gunnesh Pattrov. Ram Nidhee Koondoo 
(1), in which Markby, J., said :— | 

“ Although one Court cannot set aside the proceedings of another 
Court for want of jurisdiction, yet when a matter arises before a Court. 
in the ordinary course of jurisdiction and one of the parties relies on, 
or seeks to protect himself by, the proceedings of another Court, then 
in that way, the jurisdiction of the Court whose proceedings are plead- 
ed in protection may be inquired into.” 


The same proposition is supported, mainly by reference to American 
cases, in Mr. Hukm Chand's 7vreatise onthe Law of Res fudicata (2). 
But by a recent ruling of the Privy Council (Gokul Mandar v. Pud- 
manund Singh) (3) the question seems to be concluded by ultimate 
authority. In that case, their Lordships said :— 


“It is not necessary for their Lordships to decide whether the 
decision of the Revenue Officer can be pleaded as res judicata on the 
issue-as to Gokul Mandar's status, ‘They will only observe in reference 
to the arguments addressed to them that under section 13 of the Civil 
Procedure Code a decree in a previous suit cannot be pleaded as res 
judicata in a subsequent suit unless the Judge by whom it was made 
had jurisdiction to try and decide not only the particular matter in 
issue but also the subsequent suit itself in which the issue is subse- 
quently raised.” 

These words seem to lay downexplicitly the rule that the Court 
which- passed the decree relied on as .res judicata must have had 
jurisdiction to try and decide the particular matter in issue. It is 
necesSary therefore for us to ascertain, in the manner agreed to by the 


learned- Counsel: who -argued the appeal, whether the Court of the 
Adviser had jurisdictionor was.competent:to try 'the-fornier suit. ~ 


This question was discussed at the hearing of this appeal. We were 
referred by Mr. Buckland to the Shan States Crotl Fustice Order, 
1900, which was published in Political Department Notification No. 3, 
dated the 16th May 1900 (4). Hsipaw, it may be premised, is one of 
the Northern Shan States (Political Department Notification No. 10, 
dated the 11th July 1895) (5). In Hsipaw it appears that there is an 
officer called an Adviser to the Sawbwa; and under Political Depart- 
ment Notification No. 6, dated the 18th February 1897, (6) and Rule 3, 
sub-rule (2), of the Civil Justice Order, it may be taken that the 
Officer is an Assistant Superintendent within the meaning of the 
Order, Under Rule 17, clauses (a2) and (4), the Superintendent may 
admit any plaint which would ordinarily be presented in the Court of 
the Chief, and may refer it to the Assistant Superintendent for dis- 
posal. 





ie (874) 22 W.R. 361. (4) Shan States Manual, page 18, 
2) Pages Japs €5) J/btd, page 4. 
(3) 6 C, W. N. 825. (6) Jbid, page 18. 
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The first question which arises, then, is whether the suit is one re08 
which the Chief of the State has jurisdiction to try ; for his jurisdiction eas 
jis the basis of that of the Superintendent and of.the Assistant Super- Movtvie 
intendent. The jurisdiction of the Chief is set out in Rule 5, namely: Rownac Atty. 
“ Civil Suits of value exceeding Rs. roo shall be instituted in the Court Te B 
of the Chief of the State in which the defendant resides or carries on p Reais vt : Cc i 
business.” This provision of the local law differs materially from sec- LrpD, 
tion 17, Civil Procedure Code, as it contains no mention of the cause — 
of action arising within the State. | | 

In the plaint in the Adviser's Court the defendant is described as 
residing in Mandalay. The fact of his having worked as a contractor 
in Hsipaw State in 1897 and 1898 obviously does not bring him within 
the definition of ‘‘ carrying on business” in the State in 1901. Thus 
it would seem that the Chief, and therefore the Adviser also, was not 
competent to try the suit, the decree in which is pleaded as ves 
judicata. . . 

We therefore reverse the decree of the Original Side of this Court, 
ot that the suit be readmitted, Cosis will follow the final 
result, 


—————————_S Es 


Before Mr. Fustice Thirkell White, Chief Fudge, My. Fustice Fox, Criminal Revision 


and Myr. Justice Irwin. No. 1979 of 
1902. 
KING-EMPEROR ov. NGA PYU DI anp two orgers, Fanuary an, 
Dismissal of complaint or discharge of occused, Power of Magistrate to re-open 7903, 


case after— Code of Criminal Procedure, section 403 (ex plunation). 

’ The discharge of an accused or the dismissal of a complaint is-no bar to the in- 
stitution of fresh proceedings otherwise tha. under section 437, Code of Criminal 
Procedure, 7 ; age 
‘' Mir Ahmed Hossein v. Mahomed Askari, 1; L. R. 29 Cal:, 726 ; Queen-Empress v. 
Nga O. Bék,.P_].,1...B.,.169, and othersfollowed.--~ ..- 

Nilvatan Sen v. Fogesh Chundra Bhatiacharjez, 1. L. R. 23 Cal., 983; Queen- 
Empress v. Adamkhan, 1, L.R. 22 All., 106; Queen-Empress y. Nga Po Nyetn, 
{1895) t U. B. R. 48 ; and others; dissented from. 

Empress v. Donnelly, 1. L. R. 2 Cal. 405; Opoorba Kumay Sett v. Sreemuity 
Probod Kumary Dasst, (1893) 1C. W. N. 493 and others ; referred to. 


The following reference was made to the Full Bench by Mr. Justice 
Irwin :— 


Irwin, F.—On 31st July 1902 Ma Pwa presented to Mr. Stevenson, 
first class Magistrate, Pegu, a complaint in which she stated that she 
had bought a holding of paddy land at a judicial sale and rented it to 
Ko Maung, and that the accused had ploughed it without her leave or 
consent. She prayed the Magistrate to try the accused under section 
447. She further stated in paragraph 2 of her petition that she had 
already complained to the Kawa Myo6k, who had dismissed the com- 
plaint under section 203, Code of Criminal Procedure, undera general 
order of the Deputy Commissioner. A copy of the Myodk’s orders 
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1903. appended. It was passed a(ter duly examining the complainant. It 
Kimcceenon © dated 21st July 1902, and is in these terms, ‘ The Deputy Commis- 
oa! sioner’s judicial order No. 540, dated 13th February 1902, strictly 
‘Nea Pyv Di, directs that cases of criminal trespass under section 447 are not to be 
—- entertained or tric¢d on the criminal side, but should be transferred to. 
the Civil or the Revenue side. The present complaint being under 
section] 447 1 cannot entert ain it. Itis dismissed under section 203, 

Code of Criminal Procedure.” 

Mr. Stevenson referred the second complaint to the Kawa Myo6dk 
for disposal, pointing out that the Deputy Commissioner’s order does. 
not preclude a Magistrate from entertaining a complaint’ under section 
447 when the land rightfully belongs to the complainant. He concluded 
with the words '* Please entertain the complaint under section 447.” 

The Myoék then tried the case, convicted all the accused, and 
fined rst accused Rs. 100. He appealed, and the Additional Svssions: 
Judge reversed the conviction and Sentence, without going into the 
merits, solely on the ground that as the first complaint was dismissed 
under section 203 no fresh complaint on the same facts could be enter- 
tained except the order dismissing the complaint had been set aside by 
competent authority. This orderis based on the rulings in Vilratan 
Sex v. Fogesh Chundra Bhattacharjee (1) and Koma! Chandra Pal 
v. Gour Chand Audhikari (2). The learned Judge wrote, ‘ This was 
an irregularity which does not seem to be covered by section 537, Code 
of Criminal Procedure.’’ The convictions of the other two. accused 
have not been set aside, Their sentences are not appealable. 

Of the two rulings which the Additional Sessions Judge quoted, 
the second mzrcly follows the first without any discussion. The first 
ruling is by Mr. fasten Banerjee, who considered the question as by 
no means free from diificulty. Jt was concurred in by Mr. Justice 
O’Kinealy in these words, “So far as I can ascertain it has been the 
constant jractice*of this Court, sitice the introduction of the Code, to 
prevent new” proceedings” when’ the first complaint-has been disposed 
of by an order under section 203 until that order is set aside. I am 
content to follow that practice without further discussion.” 

It seems to me very doubtful whether this practice is in accordance 
with the law. 

The first ground of Mr. Justice Banerjee’s finding is this, “ When 
the Code therefore distinctly lays down a procedure for having an order 
dismissing a complaint under section 203 or discharging an accused 
person set aside, and a further inquiry directed, it seems to me reason- 
able to conclude that the Le gislature intends that an order of dismissal 
of a complaint or discharge of an accused person should be interfered 
with only in the nianner provided.” 

On this, the first question which occurs to me is ‘‘ Does the Code 
peoeice at all for having an order dismissing a complaint set aside ?.” 

here is no mention of any such thing in sections 436 and 437, in marked 
contrest to the words of section 423, which deals with appeals from 
convictions and acquittals. Sections 436 and 437 seem to imply that 
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the order of dismissal is not to be set aside, and this seems to harmonize 

with section 403. While an acquittal remains in force the 
person acquitted is not liable to be tried again, but (under the explan- 
ation) a person against whom a complaint has been made may be prose- 
cuted again, though the order dismissing the complaint remains 

There is another point to be considered in connection witk this argu- 
ment. The explanation to section 403 covers cases in which proceed- 
ings are stopped by a oy are under sections 203, 204 (3), 209, 249, 
and 253, or by the High Court under section 273. A High Court can- 
not revise its own orders under Chapter XXXII, and, moreover, section 
273 is expressly excluded from the operation of section 439. I cannot 
find in the Code any provision for either the High Court or the Court 
of Session or the District Magistrate directing the revival of a prose- 
cution which has been stopped under section 273. What meaning 
then can we gather from the explanation to section 403 except that a 
subordinate Magistrate, competent to try or commit for trial, can, with- 
out order of‘any superior authority, entertain a fresh complaint of an 
offence a charge of which has been markec by the High Court-as unsus- 
tainable? If this be so, is it reasonable to hold that a Magistrate 
cannot entertain a complaint merely because a previous complaint of the 
same facts has been dismissed, by himself or by another Magistrate, 
on a preliminary point and for reasons which are obviously wrong ? 

The next difficulty which occurred to Mr. Justice Banerjee is that 
the entertainment of the second complaint involves the examination 
of the correctness of the previous order, a thing which the Magistrate 
has no authority to do, as his Court is not a Court of appeal or revision. 

But does not the greater part of this difficulty disappear if, as Ihave 
suggested above, the law does not contemplate the setting aside of an 
order of dismissal under_any circumstances? The existence of the pre- 
yious order ‘would then merely operate to suggest to the Magistrate a 

réliminary' inquiry under section’202, just as the fact that the police 
Pad reported an information of a cognizable offence to be false would 
operate. If the consequences of a particular interpretation of the law 
are to be considered at all, my experience leads me to the conclusion 
that a Magistrate is ten times more likely to fall into the error of issuing 
process without good cause on an original complaint than to do so on 
a second complaint after the first has been dismissed either by himself 
or by another Magistrate. In Wilratan Sen’s case the ruling in Queen- 
Empress v. Puyan (1) was considered and Mr. Justice Banerjee neither 
approved of nor dissented from it, but declined to follow it because 
the facts were different, namely, the two complaints were entertained 
by the same Magistrate and the objection was taken after conviction. 

In the latter point it is on all fours with the present case. 

In Puren’s case, Mr.Justice Brodhurst held that the Magistrate who 
had dismissed the first complaint did not act contrary to any provision 
of law by ordering a further inquiry when he receiyed the second 
petition. 

(1) (4887) I. L. R. 9 All. 85. 
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There is another aspect of the ruling in (WVilratan’s case to be 
considered. It was held that the original order of dismissal was an 
improper one, but that the proceedings on the second complaint were 
irregular and invalid merely because the order dismissing the previous 
complaint had not been set aside. From this would it not follow @ 
fortzorz that even the discovery of new evidence would not justify the 
Magistrate in entertaining a fresh complaint without the order of a 
superior Court? Is not this an extreme position to take’ up, and 
incongruous with the fact that under section 403 (37) no order of 
superior authority is required to prosecute for murder a person who 
has already been convicted of grievous hurt for the same act? The 
High Court of Allahabad in Queen-Empress vy. Adam Khan (1) 
considered the three rulings mentioned above, and, holding that the 
case of Puran does not conflict with the two Calcutta rulings, followed 
the latter and set aside the second proceedings on the ground that 
when a competent tribunal has dismissed a complaint another tribunal 
of exactly the same powers cannot reopen the same matter on a 
complaint made to it. This was apparently done before the second 
proceedings had been completed. : 

The case of Queen-Empress v. Dolegobind Dass (2) differs 
considerably from the present one. It was a case of second prosecu- 
tion of a cognizable case by the police on fresh evidence, after the 
accused had been discharged by a different Bench of Magistrates, and 
it was in the Presidency Town of Calcutta. Butthe remarks of the 
learned Chief Justice are vety pertinent to the present case. He 
quotes from Mr, Justice Banerjee in the case of Nilratan Sen, “ There 
is no express provision in the Code to the effect that the dismissal of a 
complaint shall be a bar to a fresh complaint being entertained so long 
as the order of dismissal remains unreversed,” and proceeds, “I agree 
in that. If, then, there be no express provision in the Code, what is 


there. to-warrant us.in implying or-in effect.introducing into the Code 


a-provision of such serious-import, a:provision which, in certain cases, 
would -render section.252 of the Code almost nugatory? In the 
absence of any other provision in the. Code to justify such an implica- 
tion of * of 5 . * 

I can appreciate no sound ground for the Court so acting ; were it to 
do so it would go perilously near to legislating, instead of confining 
itself to construing the Acts of the Legislature.” [Further on he 
questions the “‘ constant practice of this Court’? which was the basis 
of Mr. Justice O’Kinealy’s judgment in N@lratan’s case. Again, “It 
is fallacious ta treat the second hearing as an appeal from the decision 
on the first hearing and to say that there is no provision in the Code 
for such an appeal. This argument overlooks the fact that the Magis- 
trate is bound to hear the case under section 252, unless the Code. 
precludes him from doing so until the previous order of discharge has 
been set aside. But - * * “the Code does not do 
that either expressly or by necessary implication. Again, the learned 
Judges distinguish the case of Opoorda Kumar Sett v. Sveemutty 
Pyobod Kumary Dasst (3) on the ground that there the order for the 








(rt) (rgoo) I, L. R. 22 All, 106, | | (2) (1901) I. L. R. 28 Cal. 213, 
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issue of fresh process was made by the same ape who had 
discharged the accused. But what difference can that make if the 
real principle be that no fresh process can be issued unless and until 
the previous order of discharge has been set aside by the High Court ?” 
Finally, “ No Presidency Magistrate ought, in my opinion, to rehear a 
ase previously dealt with by another Magistrate of co-ordinate juris- 
diction upon the same evidence only, unless he is plainly satisfied that 
there has been some manifest error or manifest miscarriage of justice.” 
If these remarks of the learned Chief Justice be correct, they seem 
to ag ord deinolish the basis of the decision in Nilratan Sen's 
case. They. apply as much to Mufassal Magistrates as to Presidency 
Magistrates. 

"Yheee one more remark to make. If the distinction drawn in Adam 
Khan's and other cases is correct, are the proceedings of the Magis- 
trate who entertains the second complaint illegal, even if he is kept in 
ignorance of the fact that a previous complaint has been dismissed ? 
It seems equally absurd to make the legality of his acts depend on his 
knowledge, or to say that his acts were illegal though he had no know- 
ledge of the facts which rendered them illegal. 

. In the present case the original order of dismissal was made on 
grounds that are obviously untenable. The merits of the case were 
not considered at all. On appeal also the merits were not considered. 

I refer to a Full Bench the question— 


Is the order of the Court of Session reversing the conviction in 
accordance with law ? : : 

The opinion of the Bench was as follows :— 

lywin, }.—The facts of this case are set out in my order of reference. 
The material points are these. A complaint: was dismissed by the 
Kawa Township Magistrate for reasons which are manifestly wrong 
in law. A fresh complaint of the same facts was presented to 
Mr..Stevenson, first class Magistrate at the headquarters of the district, 


who sent it for disposal to:the-same Kawa. Township Magistrate, 


pointing out that the previous complaint had been dismissed under a 
misconception of the law. The Kawa Magistrate tried and convicted 
the accused, who appealed to the Court of Session, and that Court 
reversed the conviction on the ground‘ that the dismissal of the first 
complaint debarred the Magistrate from taking cognizance of the 
second. The question for decision is whether that order of the Court 
of Session is in accordance with law. | 

The opinion which the learned Assistant Government Advocate 
submitted, with some diffidence, is that when a Magistrate in nes. 
cognizance of a complaint substantially reviews the order of dismi 
of a previous complaint he acts without jurisdiction, and I presume he 
implied, though i think he did not expressly say, that the order of the 
Court of Session reversing the conviction was therefore right. 

Iam unable to accept this view of the law. The doubts which I 
expressed in the order of reference as to the correctness of the order 
of the Court of Session have not been in- any degree removed by the 
arguments addressed to us. On the contrary, 1 am confirmed in the 
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1903+ opinion that that order is wrong, by the judgment in QOueen-Empress 
v. Nga O Bék (1) which I had not noticed at the time when I made 
v. the reference. That ruling is based partly ona decision of a Bench 
Nea Pyv Dr. of the Calcutta High Court refusing to interfere with a conviction in a 
emai case where the second proceedings had been instituted by an order 
which was found to be wd¢#a vives, on the ground that the Magistrate: 
who tried the case had jurisdiction to revive the prosecution without 
the orders of any superior authority. This decision supports the two 
propositions that (2) Mr. Stevenson’s action in taking cognizance of 
the offence, and the Myook’s action in trying it, were legal, and (d) 
even if Mr. Stevenson’s order referring the case to the Myook were 
ulira vives the Court of Session ought not to have reversed the con- 

viction on that ground, 

I think’the only grounds suggested for Mr. Giles’ opinion were (i), 
the existence of sections 436 and 437, Code of Criminal Procedure,. 
gives rise to the inference that those two sections provide the only 
way of over-riding an order of dismissal, but the inference is not 
overwhelmingly strong (J think these were his words), and (ii) if that 
inference is notcorrect acomplainant may institute proceedings suc- 
cessively in several different Courts of co-ordinate jurisdiction, and it is 
even conceivable that a complaint, after being dismissed by a District 
Se ane, may be entertained by a junior Magistrate subordinate to. 

im. 

To take the latter point first, Iadmit that such proceedings would 
be unseemly if the second complaint were entertained without good 
cause, but I have in the order of reference shown that there is no 
reason for apprehending any such unseemly proceedings. Mr. Aston 
expressed an opinion very much to the same effect at page 173 of the 
ruling above quoted. 

But even if such a consequence were likely to ensue from a par- 
ticular interpretation of the law, it would seem to be a matter of little 
moment in ‘comparison fo, the consequences“ that would ensue from 
the contrary: interpretation in-the- present. case:- To-make my mean- 
ing clear I must digrees a little. Under section 423, Code of Crimi- 
na! Procedure, the Additional Sessions Judge when reversing the con- 
viction ought to have either acquitted the appellant or discharged him 
or ordered him to be retried. He did-none of the three. As the 
merits of the case were not considered, the order should probably be 
treated as an order of discharge. If it was so, and is held to be a 
proper order, it may be necessary for this Court to direct a new trial 
because the order dismissing the original complaint was obviously 
wrong. This, to my mind, would go near to bringing the law into. 
contempt by too close adherence to technical points, as there is no 
suggestion that the trial was not properly conducted. If, however, it 
should be held that the Additional Sessions Judge’s order is equivalent. 
to an acquittal, we cannot, while upholding that acquittal, order a new 
trial, and it would seem that even an appeal by Government could not 
succecd in face of the finding of this Bench. The accused therefore 
vrould get off scot free while the question of his guilt or innocence i 


not considered at all. 
(1) P. J, L. B., 109. 
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I have discussed this point at some length because it seemed to 
weigh with one of my learned colleagues, but at the same time I think 
it can in any circumstances have little weight in comparison with the 
direct question of construction of the words of the Code. 

The argument that because sections 436 and 437 provide a means 
of reviving a prosecution, therefore a prosecution cannot be revived 
in any other way, is dealt with Mr. Aston in the case of O Bés at 
pages 171 and 172. To my mind these sections merely provide a 
direct mode of correcting mistakes in cases in which there is no reason 
to suppose that a second complaint will be accepted by a Magistrate 
and | cannot discover that they in any way override the provisions of 
the Code which deal directly with the procedure of Magistrates and 
with res judicata. The learned Assistant Government Advocate ex- 
pressly repudiated the theory that the powers of Presidency Magis- 
trates are different from those of other Magistrates in respect of revi- 
vals of prosecutions, and I entirely agree with him there, because I do 
not think that sections 436 and 437 affect the powers of gS 
at all. There has not been suggested any solution of the difficulty 
noticed in my order of reference respecting the revival of a prosecu- 
tion which has been stayed by the High Court under section 273. I 
concur with the learned Chief Justice of Bengal in thinking that it is 


fallacious to treat the second hearing as an appeal from the decision 


on the first hearing. The idea that a Magistrate who’ habitually en- 
tertains complaints cannot be trusted to deal properly with the second 
complaint is one for which I can find no foundation in my experience. 
The danger is all the other way, and that is the reason why sections 
436 and 437 are found so useful as they are. | 

Section 190 enacts that certain Magistrates “may” take cogni- 
zance of any offence on receiving a complaint. I do not suppose that 
any person would contend that this leaves it open to the Magistrate 
ta.take cognizance or not just.as he likes. .He must take cognizance 
of .offence.on complaints. duly. presented:.to him, unless. there be some 
legal reason debarring him from doing so. And having taken cogni- 
zance he must proceed under section 192 or section 200 and so forth. 
I cannot find in sections 436 and 437, or any other part of the Code, 
any such restriction either express or implied. . 

For these reasons I*am of opinion that Mr, Stevenson’s action in 
taking cognizance of the complaint was correct, and that the order of 
the Court of Session was wrong. . S 

Thirkell White, C.¥.—The question referred by our learned col- 
league has been a subject of much discussion and there are many de- 
cisions Of various effect in the Indian High Courts. | 

tho earliest cases are those under the Code of Criminal Procedure 
of 1861. = * ; 

~ The first case is that of the Queen-Empress v. Tilko Goala (1) in 
which it was held that the discharge of a person accused of an offence 
triable by Se Court of Session was no bar to his apprehension and pro- 
duction before a Magistrate with a view to commitment, The Magis- 
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1903. trate, it was said, might proceed of his own motion, and his authority 
Kix o-EMPEROR to do: so was quite independent of an order from the Court of Session, 


iar ge under section 435 of the Code of Criminal Procedure, which applied 
Nea Pyu Dr, tocases where the Magistrate had not thought fit tocommit. This 
— ruling bears directly on. the point under, reference. For, though the 
Code of 1861 gave no general power to the Sessions‘ Court or District 
Magistrate to order further enquiry into the case of accused per- 
sons who had been discharged, yet section 435 of that Code did en- 
able the Sessions Court and District Magistrate to order the commit- 
ment of persons discharged by Magistrates in certain cases and to 
direct enquiry into certain complaints which had been dismissed w-th- 

out enquiry. s 

This case was followed in the case of Ramjzoy Mazoomdar (t) in 
which Markby, J., observed— . 

“I think that that case proceeds upon a right principle, namely, that the mere dis- 
charge of a person upon a preliminary enquiry before a Magistrate in no way affects 
the legality of fresh proceedings against him, whether those proceedings be taken at 
the instance of a private prosecutor or they be taken under section 68 at the in- 
stance of the Magistrate himself.” 

_ In neither of these cases is there any reference to the production of 
fresh evidence against the accused. 
In Fint Sahoo v. Bheekon Roy (2), it was held that a Magistrate, 
after he had discharged the accused, had power, if circumstances ap- 
‘peared to require it, to take up the case again and to re-try the ac- 
cused. In this case there was further evidence at the second en- 
quiry. , , : 
In the case Ramdass Sadhoo vy. Anund Chunder Roy (3),.it was. 
held that a police officer acted illegally in re-arresting an accused per- 
son who had been discharged when there was no fresh material for 
the prosecution of the charge. This does not directly touch the ques- 
tion under reference; but in principle it seems to be a departure from 
the previous rulings. Serle a 3 
The next-cases are those under the’ Code of 1872. _ That.Code pro- 
vided that a-discharge was not equivalent to an acquittal and did not 
bar the revival of a prosecution for the same offence (section 195 and 
section 215) and that the dismissal of a complaint should not prevent 
subsequent proceedings (section 147). It also*enabled the High Court, 
the Court of Session, or the Magistrate of the District to order enquiry 
into complaints dismissed ; but not, explicitly, into the case of accused 
persons who had been discharged. _ . , | 
In Hart. Singh vy. Danish Mahomed (4) where the accused had 
been discharged, it was held that the Magistrate of the District had 
power on a fresh complaint to take cognizance of the offence and to 
refer the case to a subordinate Magistrate. 
In this.case there was further evidence procurable which was not be- 
fore the Court when..the: order af..discharge was given. Azstoram 
Mohara v. Anis (5) is to the same effect. 





(1) (1870) 14 W. R. 65. | 1873) 19 W. R. Cr. 27. 
(2) (1872) 48 W. R,.Cr. 39. _ £3 1893) 53 W. R. Cr. 46. 
(5) (1873) 20 WR. Cr. 47. 


I1.] LOWER BURMA RULINGS, 35 





In the case of Mohesk Mistree (1), the decision seems to haye pro- 1903. 
ceeded on a somewhat different principle. The District Magistrate 
directed a Joint Magistrate to. proceed afresh with a case in which the 


K1nc-EmMPEror 
accused had been discharged. It was held that as the District Magis- 2. > ?* 
trate was proceeding net the revisional section (295) he sould act << ~- 
only under section 296, Code of Criminal*Procedure, and report the 
case for the orders of the High Court. No previous cases were cited. This 
decision is not an authority for the position that the District Magis- 
trate could not have entertained a fresh complaint on the same fact or 
on the production of further evidence. 

In the Empress v. Donnelly (2), the distinction was for the first 
time drawn between the case in which it was sought to revive a pro- 
secution on the ground that the discharge was illegal or improper, and 
that in which fresh evidence was forthcoming. In the former case it 
was held that the matter must be brought before the High Court; in 
the latter case the Magistrate could proceed without any reference to 
the High Court. The distinction drawn in this case was observed in the 
oOo of Empress v. Hary Doyal Karmokar (3) and Dijahur Dutt 
4). 
All these cases are in the Calcutta High Court. 
In /mperatrix v. Gowdapa (5), the High Court at Bombay follow- 
ed the ruling in Mohesh Mistree's case (1), and the decision does not 
go further than in that case. | | 

In two anonymous cases of 1878 (6), the High Court of Madras held 
that when a complaint had been dismissed another Magistrate of com- 
‘petent jurisdiction could not, without the order of a Superior Court, 
receive’a complaint of the same facts against the same person. 

- But in the case of Munniappa Maisiri (7), the same High Court 
held that a presecution could be revived after .a discharge if fresh evi- 
dence was forthcoming. In the Queen-Empress v, Budhya (8), the 

Bombay High Court. took-the same view, following-the case of Am-' 
Presets Donneny [Bs ads: as MO ALTO ake wiety 
The next cases are undef the Code of Criminal Procedure of 1882. 
For the purposes of the question under reference, the main changes 
made in this Code were the addition of an explanation to section 403 
to the effect that the dismissal of a complaint, the discharge of the ac- 
cused, and the like, were not acquittals for the purposes of that section ;~ 
the omission of the specific rule that a discharge does not bar the revival 
of a prosecution for the same offence ; and the enactment of section 437 
in wider terms than the corresponding section (298) of the Code of 1872. 
No material alteration in these matters was made by the Code of 1898. 
In the Queen-Empress v. Krishn« (9), the Bombay High Court 
held in very general terms that a discharge did not prevent the accept- 
ance by aneitors Magistrate of a complaint on the same facts. 


= 





‘(ty (1876) I. L. R. x Cal. 282. (S) (1878) LL. R. 2 Bom. 534. 
(2) (1877) I. L. R- 2 Cal, 40s. (6) (1878) Weir, 874-875. 
) (1879) I. L: R. 4 Cal. 16, (7) (2881) Weir, 1038. 
(4) (1879) I. L. R. 4 Cal. 647. ~ *(8) (1880) Ratanlal, 145. 
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In the Queen-Empress v. Puran (1), the High Court at Allahabad 
held that a Magistrate who had dismissed a complaint was competent 
to take up a second complaint of the same facts. No reasons were as- 
signed for this opinion ; and no cases were specifically cited. 

In Fowahir Singh v. Queen-Empress (2), the Chief Court of the 
Punjab held that after a Magistrate had discharged an accused person 
he could not revive the proceedings on a fresh complaint. The learned 
Judge observed :— | : 

“It is a necessary inference from the terms of section 437, read with 
its context, that a Magistrate is not competent to ignore his own order 
of discharge; and re-open an enquiry into the case of an accused person 
whom he has discharged.” 

In the Queen-Empress vy. Po Nyetn (3), the Judicial Commissioner 
of Upper Burma held that a Subdivisional Magistrate had no power to 
take up a case in which an accused person had been discharged. The 
decision was based on the ground that only a District Magistrate was 
empowered to hold a further enquiry under section 437, Code of Criminal 
Procedure, without the orders of a Superior Court. The necessary in- 
ference was that a Subordinate Magistrate had not that power. 

But in the Queen-Empress v. O Bk (4), decided by the Judicial 
Commissioner of Lower Burma, the contrary view was held. 

The case of Nilratan Sen v. Fogesh Chundra Bhattacharjee (5) 
is, in principle, closely analogous to the case under reference. The 
first complaint was dismissed because the Magistrate thought the case 
was of accivil nature. A fresh complaint was entertained by another 
Magistrate. ‘The Court held that the second Magistrate had no power. 
to take up this complaint. The reason of the decision seems to be stat- 
ed as follows :— : 


. » When .the Code therefore distinctly lays: down a procedure for 


having an order dismissing a complaint under ‘section 203 or discharg- 
ing an accused person set aside and a further enquiry directed, it seems 
to me reasonable to conclude that the Legislature intends that an order 
of dismissal of a complaint or discharge of an accused person should 
be interfered with only in the manner provided.” 

The only precedent cited was the Queen-Empress v. Puran (rt), 
which the Court distinguished and declined to follow. 

This case was followed in Aomal Chandra Pal vy. Gour Chand 
Audhikari (6), though the facts were not identical. And these two 
cases wire followed in /nderjit Singh v. Thakur Singh (7). 

In Stmbhoo Ram Lally. Kari Hazari (8), it was held that after 
a Magistrate had dismissed a complaint he could not re-open proceed- 
ings of his own motion or set aside his order of dismissal. Navassa 
were cited. And this case differs from others in the fact that there 


(2) (2887) LR. 9 All, 85.) (5) (1896) ILL.R. 23 Cal. 983 
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was no fresh complaint and the Magistrate did purport to set aside his 
own order of dismissal. — 

The decision in Nilraten Sen’s case (1) was followed by the 
Allahabad High Court in Queen-Empress v.. Adam Khan (2), in 
which it was decided that when a competent tribunal has’ dismissed a 
complaint, another tribunal of exactly the same powers could not re- 
open the same matter on a complaint made to iti The case of Puran 
(3) was distinguished. | 

A small but important group of recent cases’in the Calcutta High 
Court refers to the powers of Presidency Magistrates. Though in- 
‘structive in reference to the matter under consideration, they are not 
precisely apposite as the position of Presidency Magistrates differs in 
‘some respects from that of other Magistrates. The cases are Opoorda 
Kumar Seti vy. Sveemutty Probod Kumary Dasst (4) ; Grish Chunder 
Roy v. Dwarka Dass Agarwallah (5); Queen-Empress v. Dolegobind 
Dass (6) ; and Dwarka Nath Mondul vy. Bent Madhab Banerjee (7). 

Finally, so far as the Calcutta High Court is concerned, the question 
under reference has been settled by a Full Bench in the recent case 
of Miyv Ahmad Hossein y. Mahomed Askari (8) in which it was held 
that, ina warrant case, a Magistrate having passed an order of dis- 
charge is competent to take fresh proceedings and issue process 
against the accused in respect of the same offence without an order for 
further enquiry under section 437 of the Code of Criminal Procedure. 
In the words of the learned Chief Justice of Bengal, section 437, which 
is an enabling section, does not, by implication, take away the juris- 
‘diction which is vested in the Magistrate in a case of this class to hear 
the complaint again. | 

It will be seen that widely divergent views have been taken in the 
last 30 years on the question under reference. But even apart from the 
‘very weighty authority of the Full Bench case last cited, it seems to me 
that the balance inclines towards‘the reply proposed-by Irwin, J. In 
‘such a conflict of opinion, it is necessary to state the grounds on Which 
I concur in that reply. | 

The general rule as to cognizance of offences by Magistrates is con- 
tained in section 190, sub-section (7), of the Code of Criminal Procedure. 
Except as otherwise provided, any Magistrate .duly empowered may 
take cognizance of any offence on complaint, police report, information, 
or his own knowledge or suspicion. One of the provisions which limit 
the power conferred by section 190 is section 403 of the Code, which 
prohibits the trial for an offence of persons once tried and acquitted 
‘or convicted of the same offence. ‘This provision is clearly not super- 
fluous ; and we must presume that, but for this section, the fact of a 
previous conviction or acquittal would not prevent a Magistrate from 
taking cognizance of an offence. The explanation attached to this 
section declares that the dismissal of a complaint or the discharge of 
the accused is not an acquittal for the purpose of this section. There 





(1). (1896) L.L.R. 23 Cal. 983. (s) (1897), LL.R. 24 Cal. 528. 
3 (1899) I.L.R. 22 All. 106. (6) (rgor) I.L.R. 28 Cal. arr. 
(3) (1887) L.L.R. 9 All, 85, (7) (1go1) I.L.R. 28 Cal, 652. 
(4) (1894) 1 C.W.N. 40. ij (8) (rg02) ILL.R. 29 Cal. 726. 
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190% is therefore nothing in the Code which explicitly prohibits a Magis- 
— trate from taking cognizance under section 190 of an offence in respect. 
Kin@EMrEROR of which a complaint has already been dismissed or an accused has 
Noa Pru Dr. been discharged. It has been said, in some of the reported cases, 
ieltices that the omission in the Code of 1882 (an omission repeated in the 
Code of 1898) of the words (a discharge) ‘ does not bar the revival 
of a prosecution for the same offence,” indicates that the Legislature 
intended to make a change in the law and to enact that, until set aside, 
a discharge should bar the revival of a prosecution. I do not think 
this is the correct inference. To my mind, the words were omitted 

because they would have been clearly superfluous. 

Then, it is said, section 437 of the Code provides means whereby 
further enquiry into the case-of an accused person- who has been dis- 
charged or into a complaint dismissed can be ordered. The necessary 
implication is that such further enquiry cannot be held except as pro- 
vided by that section. In some of the reported cases, it is even said 
that the order of discharge or dismissal must be set. aside. But there 
is no proyision in the Code for setting aside an order of discharge or 
dismissal. And the reason is that such an order does not operate as 
an acqtittal and that its existence is no bar to further proceedings. 
Even when there is no fresh complaint, report, or information, it is not 
necessary for the order of discharge or dismissal to be set aside befdre 
further enquiry can be ordered. | | 

It seems to me that section 437 of the Code of Criminal Procedure 
relates only to the special case for which it provides. The District. 
Magistrate who acts under its terms must do so on examining a record ; 
and when he himself makes further enquiry he does so not in exercisé 
of any of the powers conferred by section 190. He is not taking 
cognizance of an offence under any of the clauses of that section. 
And but for the enabling provisions of section 437, it might and prob- 
ably: would be.held that--he could not make, still. less order, further-en- 

yquity because-none of the conditions’ prescribed by. section. 190 wére 
present. This consideration avoids the. difficulty felt by the learned 
Judicial Commissioner in the case of Po Nyetn (1). For, in acting 
under section 437,-the District Magistrate is exercising a power 
which no other Magistrate can exercise of his own motion, And in 
entertaining a fresh complaint a subordinate Magistrate is not making 
further enquiry on examination of a record. He is exercising a power 
conferred by law which there is no provision of the law to hinder. 
These views are, I think, in accordance with those expressed in the 
considered judgments oi the majority of the learned Judges of the 
Calcutta High Court and in accord with the principles on which their 
decision is based. . 

To hold that notwithstanding the terms of section 403, Code of 
Criminal Procedure, aa order of dismissal or discharge, till set aside,. 
is a bar to a fresh prosécution, would be, in my opinion, to make a law 
which does. not find a place in the Code. As a matter of principle, I 
can find no warrant for the distinction sought to be drawn in some of 


(1) (1895) 1 U. B. R. 48. 
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the reported cases between a fresh prosecution because a discharge is 
illegal or improper and a fresh prosecution because further evidence 
is forthcoming. In neither case, as it-seems to me, is it necessary for 
the second Magistrate to revise or consider the legality or propriety of 
the order of discharge or dismissal. Nor does it seem to me that the 
question is at all affected by the consideration whether the renewed 
prosecution is dealt with by the same or by a different Magistrate. If 
the order of discharge or dismissal is not a bar to a fresh prosecution, 
it is immaterial whether further evidence is available, or whether the 
same or a different Magistrate deals with the case. 

If this view of the law is correct, it does not seem to me that the 
possible inconvenience of allowing an unlimited ‘number of complaints 
to be filed on the same facts and against the same accused can have 
any weight. If this inconvenience arises in practice, it is for the 
Legislature, not for the Courts, to correct it. This point didnot 
escape the notice of the learned Judges who decided the case of Dwarka 
Nath Mondul vy. Bent Madhab Banerjee (1). 

The following remarks by Prinsep, J., are relevant :— | 

“The argument which seems to have been freely used to support this 
point of view is that the accused might be constantly brought before 
the Courts to hear the evidence on which two opinions may be formed 
by different Courts and thus be put to considerable inconvenience and 
harassment. In the exercise of such a power, as well as in the exer- 
cise of many other powers, if a reasonable discretion is not exercised, an 
injustice to the parties may be done. That is a matter which may be 
set right by a superior Court. It is certainly not a matter which to me 
seems to require that the exercise of powers which the law confers on 
a Judicial Officer should be curtailed generally, and in all cases, 
This argument, moreover, would not apply to a case in which the com- 
plaint has been summarily dismissed under section 203 or dismissed on 


default to pay process-fees; section: 204 (3), and such cases are also’ 


within the térms-of section 437.” : 7 7 04 soot 

_ For the reasons which | have endeavoured to indicate above, I am 
of opinion that the discharge of an accused or the dismissal of com- 
plaint does not prevent the institution of fresh proceedings otherwise 
than under section 437, Code of Criminal Procedure. I would there- 
fore concur with Mr. Justice Irwin in answering the question proposed 
in the negative. 

fox, 'F.—The question referred being “Is the order of the Court 
of Session reversing the conviction in accordance’ with law?” 1 con- 
cur in thinking that it was not in accordance with law, for the reason 
that the dischayge of an accused or the dismissal of a complaint does 
not prevent the institution of fresh proceedings otherwise than under 
section 437 of-the Code of Criminal Procedure. 

The final order was passed by— 

Thirkell White, C'¢—The Full Bench having ruled that the order 
of the Court of Session reversing the conviction was not in accordance 
with law, the order of the Sessions Court of Pegu in Criminal Appeal 
No. 1004 of 1902 is hereby reversed and it is ordered -that the said 
Court readmit the appeal and dispese of it on its merits. 


(1) (xg01) I. L. R. 28 Cal, 652, 
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Before Mr. Fustice Irwin. 
KING-EMPEROR wv. NGA PO SAUNG, 
Security proceedings—Distinction between sections rog and 110—Sureties, their 
character and class to be specofted tn oydey—Criminal Procedure Code, sections 
109, 110, 112 and 118, 


No person ought to be proceeded against under both sections 109 and 110 of the 
Code of Criminal Procedure in the same proceeding. 

When action is taken under section 110 the question of having ostensible means 
of aia should be excluded from the preliminary order and treated as irrele- 
Vant. 

The character and class ofsureties should be specified both in the preliminary 
a under section 112 and in the order under section 118, Code of Criminal Pro- 
cedure. 

Before any person is accepted as a surety for good behaviour the Magistrate 
should satisfy himself that that person is of good character, is able to pay the pen- 
alty in the bond and lives in a place where he is likely to be able to exercise some 
supervision over the conduct of the suspect. 

A bond taken ona day subsequent to the day fixed for commencement of securi- 
ty must be limited to the period, counted from the day fixed, in the order under 
section 118. 

In my opinion no person ought to be proceeded against under both 
sections 109 and 110 at the same trial, and when action is taken un- 
der section 110 the question of having ostensible means of subsistence 
should be excluded trom the preliminary order and treated as irrele- 
vant, because proof that the defendant has ample means of subsistence 
is no answer to a charge under section r10. It is well known that 
some of the most notorious receivers of stolen property are rich men, 
When action is taken under section 110 if any mention be made of 
means of subsistence the defendant is likely to be misled into mak- 
ing a futile defence though he may possibly have a good defence om 
the merits. | 
. -In the.present.case the order requiring security ard sentencing the 
defendant. to_imprisonment_in default was passed on 4th September 
1902. The bond was signed on 23rd. October ‘and the prisoner re- 
leased the same day, but the diary contains no note of any proceed- 
ings subsequent to 4th September. There is on the record an applica- 
tion of three persons offering: to be sureties, and on the back of the 
application the Magistrate recorded an examination of one of the pro- 
posed sureties on oath, about his property. Below this the Magis- 
trate wrote ‘ Accepted”. There is nothing to show that the Magis- 
trate made any inquiry about the character of any of the proposed 
sureties, nor about the means possessed by two of them. ‘The third 
he accepted on his own statement of his means. It is possible that 
the three were known personally to the Magistrate, but if so, he ought 
to have recorded the fact. : ; 


Before any person is accepted as a surety for good behaviour the 
Magistrate should satisfy himself that that person is of good character, 
is able to pay the penalty in the bond, and lives in a place where he is 
likely to be able to exercise some supervision over the conduct of the 
suspect. This is why the Code provides that the character and class 
of sureties should be specified in the preliminary order under section 
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112, a provision which the Magistrate overlooked in. the present case. 190% 

It is obvious that the character and class of sureties should be speci- — 

fied in the order under section 118 also. “R le house-holders” Kivc-Emrzror 
would be-a suitable definition of character andclass. The bond asit yo, po Suuxe 
stands doés not specify the date from which the istocommence. —_ 
Taking it in its ordinary and natural sense it would be interpreted as a 

bond for one year from the date of execution, namely, 23rd October 

1902. But the term for which the mre was ordered to give secu- 

rity is one year commencing on the 4th September 1902. e bond 

should be amended accordingly, and the signatures of the suspect and ~ 

his eeenien should be obtained to the amendment, after expiaining it 

to them. 





Before Mr. Fustice Fox and Mv. Fustice Irwin. — ws a 
M. E. MOOTALA axp Co, v. POONASAW MY. _ 1902. 
Plaint, Signing and Verification of —Civil Procedure Code, ss. 36, 37 (¢), 51- es aaa 
While a plaint may be verified by any | proved to |the satisfaction of the 


Court to be acquainted with the facts, a plaint which nas not been signed by the 
plaintiff himself or by an agent authorized by a power-of-attorney, either expressly 
or impliedly, to sign a plaint om behalf of plaintiff must be rejected by the Court 
before which it is presented. 
Roy Dhunput Singh Bahadoor v. Fhoomuk Khawas, 3 C.L.R. 579; and 
Kastolino v. Rustomjt, 1.L.R. 4 Bom. 468, distinguished. 


Ivrwin, ¥.—The question referred to us is ‘Can persons ing on 

business for and in the names of parties not resident within the local 
limits of the jurisdiction of the Court, sign and verify a plaint on behalf 
of thuse parties without being expressly authorized to do so?”’ 
_.. think there is no difficulty about the verification. The plaint may 
-be yerified by any person proved to the satisfaction of the Court to be 
acquainted with the facts. Sucli person need not’ be a recognized 
agent at all. He may be a stranger to the suit. When the suit relates 
to a business which has been carried on for a considerable time on be- 
half of the plaintiff by the person verifying, the Court would probably 
have no difficulty in holding that he is acquainted with the facts of the 
case. 

‘ The plaint must be signed by the plaintiff and his pleader, but in 
certain circumstances a person duly authorized in this behalf by the 
plaintiff may sign in place of the plaintiff (section 51). The question 
is whether this special provision of the law is overridden by the gene- 
ral provision in section 36, under which any act required by law to be 
done by a party may (except when otherwise expressly provided) be 
done by arecognized agent under clause (c) of section 37. In my 
Opinion it is not-overridden. In the first place, the contrary construc- 
tion would involve holding that the plaint might, under section 36, be 
signed by the pleader in place of the plaintiff, whereas section 51 enacts 
that it must be signed by both plaintiff and his pleader, To hold that 
the pleader may sign for his client as well as for himself would entirely 
stultify this provision. | 


= 
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Secondly, the words “except when otherwise expressly provided by 
any law’’ seem to leave: no room for supposing that section 51 is 
governed by section 36. The difficulty experienced by the learned 
Judge of the Small Cause Court seems to lave been caused chiefly by 
reading section 37 (c) alone, whereas it should only be read as a defini- 
tion of one of the classes of the persons who are-empowered by section 
36 to act, and it is therefore subject to the exception expressly intro- 
duced into section 36. This difficulty was, of course, increased b 
finding that the existing practice of the Court was not fully in accord- 
ance with section 51. 

The special provision in section 51 relating to signing seems to be 
a most salutary one. There is no reason why any act in a suit should 
not be done by a recognized agent as defined in clause (c), when once 
the suit has been instituted with the approval of the plaintiff, but it 
would be, in my opinion, very bad law to subject a principal to the 
risk of being involved in litigation without his knowledge at the in- 
stance of an agent whom he has appointed merely for the purpose of 
carrying ona business and has not expressly authorized to institute 
suits. 

My answer to the reference therefore is that the persons described 
in the reference cannot sign plaints without being specially authorized 
to do so, but they can verify plaints if they are proved to the satisfac- 
tion of the Court to be acquainted with the facts of the case. 

I think the learned Judge in making the reference ought to have re- 
corded his own opinion more distinctly than he has done. It is not 
clear whether the first sentence of the second paragraph of the refer- 
ence is to be taken as his final opinion or not, becduse it is qualified by 
doubts expressed in later sentences. Under section 617 it is incum- 
bent on the referring Judge to record his own opinion. 

fox, ¥.—I concur in the answer to. the reference proposed by my 
learned.colleagué... The terms.of section_51 of the Code of Civil Proce- 


-dure.as to who-may verify a-plaint Jeave-no.room for doubt. 


The terms of the proviso as to who may sign a plaint on behalf ofa 
plaintiff may give rise to question in particular cases. 

The corresponding section of the Code of 1877 did not contain the 
proviso, and was somewhat different in terms. In Roy Dhunput Singh 
Bahadoor v. F$hoomuk Khawas (1) it was held that the positive require- 
ment of section 51 of the Code of 1877 as to subscription of the plaint 
by the plaintiff was governed by section 36 of the Code which provid- 
ed, as section 36 ofthe present Code does, that “any appearance, 
application, or act in or to. any Court required or authorized by law to, 
be made or done by a party to a suit or appeal in such Court, may, €x- 
cept when otherwise expressly provided by any law for the time being 
in force, be made or done by the party in person or by his recognized 
agent, or by a pleader appointed to act on his behalf.” 

Section 51 of the Code of 1877 was, however, amended by sections 
1 and 2 of the Act XII of 1879 to the form in which section 51 of the 
present Code stands, and owing to such amendment I think it must be 
held that the special provisions in the proviso override the general: 
provisions of section 36 of the Code. 


(1) (1879) 3 C.L. R. 579, | 
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In H. Kastoline vy. Rustomji (1) a Full Bench of the Bombay High 1903, 
Court held that a plaint signed by an agent who held a general power aes 
of attorney containing (inter alia) powers to sue and to defend suits, ™- Be oorana 
but not containing a special power to sign a plaint, was properly ae aa 
within the proviso to section 51 of the Code of 1877 as amended. That Poowasawmy. 
ruling, however, does not afford authority for holding that a plaint may aa 
be signed by any of the recognized agents mentioned in section 37 of 
the Code. The ground of the decision is not stated in the judgment, 
but it may be that it was thought that an agent authorized expressly 
to sue had implied authority to do all things necessary for the purpose 
of suing, and that amongst such things was the signing of a plaint. 
In the case under reference the person who has signed the plaint 
describes himself as the duly constituted Manager at Rangoon of the 
plaintiffs who carry on business here in a firm name, but who were at 
Surat when the plaint was presented. The suit is for rent of a room in 
a house, 
Even if the letting of houses is part of the business of the plaintiffs, 
and the manager js by virtue of clause (c) of section 37 of the Code a 
recognized agent, he cannot merely on that ground be held to be im- 
pliedly authorized to institute suits on the plaintiffs’ behalf for rent and 
to sign plaints presented in their names. When a plaint’has not been 
signed by a plaintiff himself, a Court must reject it unless it has been 
signed by an agent authorized by a power of attorney, either express- 
ly or impliedly to sign a plaint on behalf of the plaintiff. 











Befove Mr. Fustice lrwtn. . Criminal Revision 
KING-EMPEROR v. MAUNG CHO anp oTugrs. ae of 
Search by Distri intendent of Police in common paming house—Procedure : 
» Canblin dik wNons rye fi 14 " Cotasnal Prockbae Code, sections noers rile oth, 
496, r4(4)—Magistrate reviewing his own sentence—Criminal Pracedure Code, 993 
Ai SECbLONS $005 f38y= me te, a 2 sete. Ae 
A District Superintendent of Police making a search on his own initiative under 
section 6 (/)-of the Gambling Act should comply with the provisions of section 6 
(4) in the same way as if he were making the search under a warrant, and has no 
authority to release the accused on. bail except as provided for by section 6 (4). 
The presumption under section 7 does not arise unless the search has been con- 
ducted in the manner required by section 6 (3). 

When a Subordinate Magistrate finds that he has passed an_ illegal sentence, 
his proper course is to submit the record to the District Magistrate for action under 
section 438, Criminal Procedure Code. 

Mr. Wooldridge, District Superintendent of Police, recorded in- 
formation and grounds of belief that the house of Maung Cho was used 
as acommon gaming house. This document is dated zoth October 
1902, but the Magistrate has noted on the back, that Mr. Wooldridge 
explained that it was misdated 2oth instead of 19th. There is no 
reason to suppose that it was not written on 19th. 

It appears from a report, dated 27th October, which the District 
Superintendent of Police ‘submitted to the District Magistrate, that 


(a) (488) LL. R. 4 Bom. 468. 
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on the same day the information was received (20th in the report) the 
District Superintendent of Police entered Maung Cho’s house under 
section 6 of the Gambling Act, with five military policemen and some 
Burmans. He arrested 10 persons downstairs and shut in some 32 
upstairs. He seized money, cards, and counters. In the report he 
asked for the orders of the District Magistrate; who wrote on the re- 
ort “ A prosecution should be instituted: a bad case of gambling.” 
This is dated 28th October, and was sent to the Magistrate witha 
vernacular report of the raid and the property seized. The Magis- 
trate received it and took cognizance of the case on 6th November. 

There are bailbonds on the record which show that the accused 
were released on bail on 19th October. Some of the bonds are for 
appearance before the Subdivisional Magistrate on 20th October. In 
some of the bonds the date for appearance is left blank. 

Mr. Wooldridge altogether ignored the provisions of clause (4) of 
section 6 of the Gambling Act. It is true that that clause relates ex- 
pressly to cases in which a police officer acts under a warrant, but 
there is, so far as I know, no other law to which a District Superin- 
tendent of Police can look for guidance in case he acts himseif instead. 
of issuing a warrant. Pyap6n is the headquarters of a subdivision, 
and the District Superintendent of Police had no authority to release 
the prisoners on bail if the Subdivisional Magistrate was in the station, 
Mr. Wooldridge isa special Magistrate, but he could not act under 
section 496, because his magisterial powers are strictly limited by 
section 14 (4) to acts necessary for " ......., cc cccceeneeeeees apprehending 
and detaining offenders in order to their being brought before a_Ma- 
gistrate.”’ His action in delaying the institution of a prosecution in 
order to obtain the orders of the District Magistrate was illegal, and 
the District Magistrate’s order was superfluous, for he had no antho- 
rity to direct the police to refrain from following the procedure laid 
down in section 6 (4). ; | 

The report submitted to the District-Magistrate was not. ia any 
sense..a,report under section 6 (4).--It-was-an-executive report. It 
ought not to have been placed on the record. 

The Magistrate tried the case summarily, but he evidently felt that 
it was not a suitable case for summary procedure, as he recorded the 
depositions at length, in the manner prescribed in sections 356 and 
360, Criminal Procedure Code. Therefore the case ought to have 
been tried regularly. The effect of the summary procedure was to 
deprive Fo Cho of the right of appeal. 

The Magistrate neglected to record the charge and the finding in 
the spaces provided for that purpose. The entry of an Act and sec- 
tion is nota compliance with section 263 (7), Criminal Procedure Code. 
Moreover, when some of the accused are charged with one offence, 
and others with a different offence, the offence with which each person 
is charged should be clearly specified. 

Even the-body of the judgment does not show which of the offences 
specified in section 12 Po Cho was convicted of. — 

It is urged on behalf of the accused that the provisions of section 6, 
clause (3), were not complied with, because the elders were not called 
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to witness the search until after the house had been entered and the 
arrests made. I do not think it is possible to separate the sub-clauses 
of clause (1) of section 6 and consider the search as distinct from the 
entry and arrest, for the purposes of section 193 (7), Criminal Proce- 
dure Code. The object of the law is to ensure that false evidence is 
not fabricated, and this object could be entirely defeated if it were 
open to the police to raid the house first, and defer calling elders until 
after they had made the entry and arrests, 

The proyisions of section 6 not having been complied with, no pre- 
sumption arises under section 7. It is necessary to look at the evi- 
dence to see whether the conviction can be sustained. Mr. Wool- 
dridge says there were about 200 persons in the house. He saw cards 
and counters, and men gambling at different waings. Po Cho was sit- 
ting downstairs at a table with a box, into which people threw money 
as Mr. Wooldridge entered. Some money was found scattered on the 
floor, and some was thrown to some women sitting in'a corner, and 
some conveyed out of the house in other ways. ‘There can be no pos- 
sible doubt that extensive gambling was carried on in the house. 

Mr. Wooldridge’s orderly Aung Bu went to the house in plain 
clothes and says he saw Po Cho take commission from the gamblers. 
Mun Sa,a detective, gives similar evidence. If this is true Po Cho 
used the house asa common gaming house. I can see no reason for 
disbelieving the direct evidence. Everything points to its truth. It 
is impossible to believe that Po Cho would let such a large concourse 
of persons gamble in his house if he did not bring them there to derive 
profit from the gambling himself, for he knew well that he ran a con- 
siderable risk by allowing them to gambie in his house. | 7 

I therefore see no reason to intericre with the conviction of Po 
Cho. . ; 3 

_ The trial of all the other accused was illegal from beginning to end 
“because no” complaint, report or: information was: -made to the -Magis- 
“trate within seven. days of the commission of the offence (section 14, 

Gambiing Act). I therefore reverse all the. convictions under section 
11 and direct that the fines paid be refunded. 

The sentences in default were illegal, as the Magistrate himself noted 
on the 8th December. He, however, committed another illegality 
in telegraphing to the Jail to release the prisoners. He has no 


authority to revise his own order, He ought to have submitted the 


record to the District Magistrate for action under section 438, Criminal 
Procedure Code. | 
I think it necessary to draw the attention of the District Magistrate 
to Mr. Wooldridge’s note, dated 18th October 1902, namely, “I will 
‘send a cryer round to proclaim all gambling in houses must stop, and 
stakes in booths to be limited to one rupee.’ ‘The inference seems to 
be that gambling within certain limits, both in houses and booths, had 
been expressly permitted by the District Superintendent of Police. 
Neither he nor any officer has authority to give such permission. 
Gambling is not illegal exceptin a common gaming house or ina 
public place. Where it is illegal, no Magistrate or officer of Govern- 
ment has any dispensing power to permit it. If;the booths were 
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1903. neither common gaming houses nor public places the order limiting 
— stakes was futile, as it could not be enforced. If they were either 
KiNG-EMPEROR common gaming houses or public places the order indirectly connived 


M sites Cac, at a breach of the law, and was therefore a most improper one to Issue. 
Cirminal Revision Before Mr. Fustice Thirkell White, Chief fudge, Mr. Fustice Fox, 
No, 1942 of ‘and Mr. Fustice Irwin. 
Vibvaars 16th | MAUNG SAN HLA ». MA ON BWIN. 
#903. ~ Messrs. Agabeg' and Maung Kin—for the respondent. 
— Maintenance—wi fe refusing to live with husband—father’s obligation to main- 


tatn children—Criminal Procedure Code, section 488. = 
The obligation’ to maintain a child unable to maintain itself is a statutory obli- 
: tion, and the father is not released from it by the fact that the mother refuses to 
with t 
moar Kin v. Ma Hnin ¥:i, S. J). L. B.it4; Lal Dasv. Nekunjo. Bhaishiani, 

I. L. R. 4 Cal.; 374; Kariyadan Pokkar v. Kayat Beeran Kuttz, 1. L. R. 19 

Mad. 461 ; Ma Gyi v. Maung Pe,1 L.B. R. 126; Ma Hnin Byuv. Maung 

Myat Pu, 8 Bur. L. R. 96, referred to, 

Irwin, ¥.—The proposition on which the applicant bases his objec- 
tion to the Magistrate’s order directing him to pay for the support of 
his children is stated in‘ these words: “ When a wife chooses to live 
separate from her husband she is not entitled to claim from him main- 
tenance for the children,” and the foundation of this proposition is 
the ruling of the Special Court in the case of Maung Kin v. Ma 
finin Yi (1). 

That was a Civil Second Appeal, and I do not question its correct- 
ness, but I think it can afford no assistance in deciding the present 
case, because it proceeded on different grounds. The Code of Crimi- 
nal Procedure was not in point and was not considered. The present 
order is under section 488 of that Code. To say that because a claim 
cannot be made good ina Civil Court, therefore it cannot be made 
good under section 488 in a Criminal Court, or vice versd, is a proposi- 
tion, to which | cannot assent. pire wo ysd tts Ghd Tame aastie ceca 
. .. The-only- part. of. section. 488-which—lends.any-..colour to the appli- 
‘cant’s theory is the proviso’ following sub-section (3), but it has not 
been put forward in support of his case. In Lal Das v. Nekunjo 
Bhatshiani (2) and in Kartyadan Pokkarw. Kayat Beeran Kuttt (3) 
it was held that the refusal of a mother to surrender an illegitimate child 
isno ground for refusing an allowance for maintenance, We. have 
not been referred to any ruling on this point as regards legitimate 
children. It does not appear from the record, nor from the present 
application, that the applicant ever offered to receive the children 
and maintain them without their mother. In this Court he has said 
that he is ready to do so. When the case was heard by the Magis 
trate last July one child was four years old, the other-four months. 
It is not reasonable to ask the mother to surrender such young children, 
and the Magistrate’s order would be justified under the proviso above 
mentioned if that ‘proviso applies at all to the case of children, which 
is extremely doubttul. 


=. J. L. B. rr4. | 2) (1879) LLL. R. Cal: 
“ (3) C06) L. fh ad, 461. : ais 
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We have been referred to the cases of Ma Gytv. Maung Pe (1) 


and Ma Hnin Byuv. Maung Myat Pu (2), as_wellas the Madras 
case above cited. None of these three are on all fours with the present 
case, but they all support the principle that. the statutory obligation 
imposed by section 488 is distinct from any ground on which a suit 
for maintenarice would lie in a Civil Court. 


Applicant has. urged before us, though not in his application, that 
he is too poor to pay the amount ordered. Heisa clerk in the em- 
ployment of Bowyer Sowden and Company. He admitted to the 
ee that his salary, including commission, amounts to Rs. 35 
to Rs..40 per month only, while Ma On Bwin alleged that his salary was 
Rs. 45, and he earned about Rs. 40 commission besides. As he did 
not explicitly object to the amount of the’ award in his application | 
do not think we should assume that his income is less than the amount 
stated by the respondent, and if that be so Rs.-15 does not seem to be 
an excessive amount for the maintenance of two small children. 


I would dismiss the application. 


Thirkell Whtte, C.F%—I concur. 
Fox, F—I concur, 


Before Mr. Fustice Thirkell White, Chief Fudge, and 
Mr. Justice Fox. 
COOVERJEE LADHA anp one v. SULEMAN ISMAIL anp Co. 


Messrs. Bagram and Metha—for plaintiff. | Messrs. Burjorjee and Dantra—for 
respondent. 


Furisdiction .of Civil Courts in suits against absent. foreigners—Civil. Procedure 
baw ste pars », Code, sections 17,89, 90, Chapter XXVIMM 0202 cn 

The Code of Civil Procedure makes provision for suits against foreigners not 
resident in British India, and a Court is bound to entertain such a suit if the cause 
of action has arisen within the local limits of its jurisdiction. : par 

English and Indian law distinguished, and effect of decree in such a suit dis- 
cussed. Me 

Rambhat v. Shankar Baswant, 1. L. R. 25 Bom. abe ; ‘s 

Moassim Hossein Khan v. Raphael Robinson, 1. L. R. 28 Cal. 641 ; 

_ Whaley v. Busfield, L. R. 32 Ch. D. 123 ; 

followed. 

Kassim Mamoojee v. Isuf Mahomed Sulliman, I. LL. R. 29 Cal. 509 ; 

Gurdyal Singh y. Raja of Faridkot,1.L. R. 22 Cal. 222; 

Dicey’s Conflict of Laws ; 

Story’s Conjiict oj Laws ; 
referred to. | 

Fox, F.—The suit out of which this appeal arises was filed in this 
Court in its original jurisdiction which extends over the Rangoon 
Town district. It was brought by a firm of persons, described as rice 
‘shippers and commission agents trading in Rangoon, against a firm 
trading at Cochin. From the petition for issue of a summons it is 


(1) rL. BR. 126, | (2) (1902) 8 Bur. L. R. 96. 
P 
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Maune Saw Hua 


Ds 
Ma. Ow Bwin, 


Civil First Ap peal 
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December 
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evident that the Cochin referred to is the Native State of Cochin, or 
a town of that name in that State. 

I will reserve allusions to the defects in the plaint, because the suit 
was treated by the learned Judge on the Original Side asa properly con- 
stituted one, in which the members of the defendant firm had appeared, 
under protest to the Jurisdiction, and arguments before him and before 
this Bench have proceeded on that basis. 


The circumstances set out in the plaint as constituting the plaintiff's 
cause of action are substantially as follows: 


The defendant firm by telegrams sent from Cochin to the plaintiff's 
firm in Rangoon requested the plaintiffs to buy for them in Rangoon 
certain quantities of rice and paddy, to have the paddy bought for 
them milled, and to ship to Cochin the rice bought and obtained by 
milling the paddy for delivery to the defendant's firm there. The 
plaintiffs accordingly bought rice and paddy in Rangoon, milled the 
paddy there, made two shipments of rice to Cochin, and drew bills of 
exchange on the defendant's firm payable in Cochin against the ship- 
ments. The bill against one shipment was dishonoured, and the 
plaintiffs had that shipment sold at Cochin. The amount realised did 
not cover the amount of the bill against that particular cargo, and in 
respect of such cargo the plaintiffs claimed the difference between the 
two amounts. They further claimed in respect of some rice which 
they had bought for the defendant. firm in Rangoon, and had sold 
there in consequence of the defendant firm's refusal to accept it. The 
rest of the amount claimed was on account of charges and expenses 
in connection with the two transactions. 


A written statement purporting to be that of the defendants, who- 
ever they may be, was filed by an advocate: it is signed in the name 
of the defendant firm, and is verified by Esmail Essa, who describes 
himself as the managing partner in: Cochin of the. firm of Suleman 
Ismail and~Co., who conducted the transactions which form the sub- 
ject of the sunt. 

In it exception is taken to the jurisdiction of this Court, and it is 
stated that the defendants are not British subjects, and that they do 
not reside or carry on trade in British India, and that they are sub- 
jects of the State of Cochin or of that of Travancore, and are domiciled 
and trade in those States, 


Subject to this ‘protest, they set out the facts on which they rely in 
their defence. No issue was raised or sought to be raised on the 
facts on which the protest to the jurisdiction was based, and it may be 
taken that the plaintiffs admit such facts. There is also no dispute as 
to the States of Cochin and Travancore not being parts of British India. 
The question of the jurisdiction of the Court to entertain and proceed 
with the suit was argued before the learned Judge asa preliminary 
question before going into the merits. He came to the conclusion, 
that the Court had no jurisdiction by. reason of the defendants being 


foreigners residing outside of British India and dismissed the suit on 
‘that ground, | 
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The plaintiffs have appealed on the ground that the learned Judge 
erred in Jaw in dismissing the suit on the above ground: the advocate 
for the defendant firm has supported the decree not only on the ground 
that tke Court had no jurisdiction to entertain the suit, but also on 
the ground that even if it had jurisdiction against non-resident foreign- 
ers under any circumstances, the cause of action did not arise within 
the jurisdiction of the Court, a point on which the learned Judge 
decided in favour of the plaintiffs. 


~It will be convenient to deal with this last point first. In my judg- 
ment the cause of action relied on by the plaintiffs did arise in 
Rangoon: they sued upon a contract of agency under which thzy were 
to perform the work to be done under such agency in Rangoon, and 
even if it is open to-question whether the contract was made in 
Rangoon on the acceptance of the defendant firm’s orders there, the 
case is amply met by clause (ii) of Explanation III to section 17 of the 
‘Code of Civil Procedure. 


The question whether the Court had jurisdiction to entertain a suit 
against non-resident foreigners, even although the cause of action 
arose within the limits of the Court’s jurisdiction, is a more difficult one. 

The learned Judge based his decision mainly upon the judgment of 
their Lordships of the Privy Council in the casz of Gurdyal Sings vy. 
Raja of Faridkot (1), and no doubt on first considsration, the basis of 
their Lordships’ decision, and their remarks generaily upon the source 
.and extent of the jurisdiction of Courts, would appear to be of general 
applicability. : 


The case, however, was that of a suit upon a judgment of a foreign 
Court, and special considerations, nut pertinent in a case such as the 
-present one, arise in sucha suit. They may be found comment.d on 
peas Chapter XVI of. Mr. Dicey’s Treatise.on the Conflict..of 
Laws, ~ =e “ | mat rons i. 


Since the decision in the Favzdkot case a Bench of the Bombay 
High Court has considered the question which arises in the present 
case, and decided in Ramébhat v. Shanker Baswant (2), which was 
not quoted to the learned Judge on the Original Side, that British 
Indian Courts have jurisdiction to entertain suits against foreigners 
residing out of British India, when the plaintiff's cause of action arises 
‘within their jurisdiction. 


The arguments on which the decision of the learned Judges was 
‘based de not appear to be wholly convincing. In view of the enuncia- 
tion of the law as to jurisdiction of Courts by their Lordships of the 
Privy Council in the Favidkot case, and of other statements of the 
extent of the powers of sovereignty by other Judges and commentators 
d have given as much consideration as I can to elucidating the question 
‘whether the decision of the learned Judges of the Bombay High-Court 
as justified in law, 


(x) (1894) I, L. Riz2Cal.2a2, | (2) (1901) I. L, R. 25 Bo n, £28, 


1902. 
Cooversere Lapua 
U, 
SULEMaAN [sMArL 
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—— 
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Amongst other statements I allude to the following extract from 
Story’s Conflict of Laws :— 


‘* Section 539. No sovereignty can extend its process beyond its own territoria! 
limits to subject either persons or property Lo its judicial decisions.” 


And the following extract from Lord Justice Cotton's judgment in in. 
Whaley v. Busfield (x) :— 


“ Service out of the jurisdiction is an interference with the ordinary course of law, 
for generally Courts exercise jurisdiction only over persons who are within the terri-- 
torial limits of their jurisdiction. Ifan Act of Parliament gives them jurisdiction 
over British subjects wherever they may be, such jurisdiction is valid, but apart. 
sh statute 2 Court has no power to exercise jurisdiction Over any one beyond 
its limits.” 


Undoubtedly, however, the Superior Courts in England exercise juris-. 


diction in certain cases even over foreigners not within their jurisdic- 
tion. 


The illustrations commencing on page 249 of Dicey’s Conflict of 
Laws refer to many cases in which such jurisdiction has been exer- 
cised in personal actions such as the present case is. 

~The foundation of such jurisdiction is statutory. Mr, Dicey ina 
note at page 370 of the above mentioned work says :-— 


The jurisdiction of the Superior Courts of Common Law and of Equity de-- 
pended substantially upon the King’s writ being served upon the defendant. A 
writ could always be served on any defendant who was in England: and if some 
special cases be set. aside in which the Court of Chancery allowed a writ of sub-- 
peena out of England,a writ could not be served on any defendant who was out 
of England. Hence the presence of a defendant in England was in effect the: 
basis of the jurisdiction exerciseable by our Courts. It has only been in quite 
recent times that under statutory authority the service of a writ of summons out of 
England has been allowed, and the jurisdiction of the English Court’ s'in actions. 
im personam has been extended to defendants who are out of England.” 


The statutory authority under which such jurisdiction over absent 


foreign defendants is exercised ‘is:now,- for the-most part, that given : 


by Oxder XL tunder:the.. Judicature Acts.°.-Rulé:r- of that order enacts: 
that “ service out of the jurisdiction of a writ of summons, or notice of 
a writ of summons, may be allowed by the Court cr a Judge when- 
ever ’—then follow several cases of which the only one which might 
be applicable to the presgnt case if it had been instituted in an English 
Court is clause (e), which says: ‘‘ Whenever the action is founded on: 
any breach, or alleged breach within the jurisdiction, of any contract. 

‘‘ wherever made, which according’ to the terms thereof ought to be: 

'" performed within the jurisdiction, unless the defendant is domiciled 
‘‘ or ordinarily resident in Scotland or Ireland.” 

It may be noted here that the exercise of jurisdiction when the 
defendant is notin England is by the terms of the order made discretion-- 
ary. Mr. Dicey, at page 239 of this work, says:— © ~ 

“ When the defendant is in England the jurisdiction of the Court is not dis- 
“ cretionary ; the plaintiff hasa right to demand that if it exists it shall be execrcised.. 
“When the defendant is not in England, the jurisdiction of the Court is to a. 


“ certain extent discretionary, for the Court may, if it see fit, in general decline to- 
* allow service or even the issue of the writ, and thus decline jurisdiction.” 


(1) (1886) L. R. 32 Ch. D. 123. 
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The case of Moazsim Hossein Khan v. Raphael Robinson (1) 
affords an instance of an English Court having entertained a suit against 
persons who were not at the time of suit within its jurisdiction, and 
having passed judgment against them by virtue of the authority con- 
ferred by the above clause of Order XI. It is also instructive as show- 
ing the manner in which the judgment of a Court outside of British 
Indi2 should be treated if sued upon in a Court in British India. The 
recent case of Kassim Mamoojee v. [suf Mahomet Suliman (2) 
also shows that a suit upon a foreign judgment must be dealt with ac- 
cording to the principles enunciated by their Lordships of the Privy 
Council in the Faridkot case. ~ The first case, however, shows that a 
Superior Court in England exercised jurisdiction over non-residents 
within its jurisdiction by virtue of the authority given to it by domestic 
legislation, notwithstanding that it must have known that its judgment, 
if sued upon in a foreign Court, might be treated and rightly treated as 
‘a mete nullity according to the principl:s of international law. This, 
however, did not deter it from entertaining the suit. Similarly in the 
‘second case the Colonial Court entertained a suit against an absent 
defendant, and gave a decree which no doubt would have been enforced 
against the defendant if he had come within the jurisdiction of the 
Court, or against his property if he had property within that jurisdic- 
tion. It may be deduced from these cases and from the cases re- 
ferred to in Mr. Dicey’s work at pages 249, and 250 that Courts act 
on the resins given them by domestic legislation to exercise juris- 
diction over absent foreigners, notwithstanding the fact that their 
judgments are liable to be treated as mere nullities by any foreign 
Court in which they happen to be sued upon. 

If they exercise such jurisdiction and pass decrees againt absent 
foreigners, it follows as a- matter of course that such decrees would be 
and are held binding by the Courts of the territories in which they are 
given, and that they would: be executed by such Courts. against the 
property of the defendants in-such territories, and-against thar persons 
if they arose to come within such territories. 


These same Courts, however, when called wee to act upon judg- 
ments of foreign Courts deal with suits upon them according to the 
principles of international law. In any suit in a British Indian Court 
upon the judgment of a foreign Court there can be no ante that 
the British Indian Court must follow the ruling of their Lordships of 
ithe Privy Council in the Fartdkot case, but that ruling is only apph- 
cable to suits on foreign judgments; and in other suits British Indian 
Court must follow and acton the avthority given them by the British 
Indian Legislature. The Code of Civil Prscodate undoubtedly con- 
templates that the Courts to-which it is pee may entertain suits 
against absent foreigners. Chapter XXVIII makes provision for suits 
even against foreign Sovereigns, Princes, and Ruling Chiefs. Service 
of summonses out of British Indias provided for by section 89 and 
section go of the Code, and every Court is empowered by section 17 


| (1) (rgor) I. L. R. 28 Cal. 6gx. | (2) (1902) I. L. R. 29 Cal, 509. 
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casei » entertain a suit if be cause of action has arisen within ~ local limits 

7’ , of its jurisdiction. is power is not inany way restricted or confined 
COGTESAS LADS | irish adits cx bo packins Cede th Biehl. 

aan EN Jeeie Such being the case, and the exercise of jurisdiction over absent 

—— foreigners not being made discretionary as it is in England, | think 
that this Court is bound in the present case to exercise the power 
which domestic legislation has given it, notwithstanding that in a 
foreign Court any decree it may pass against the defendants may be 
regarded as a nullity. 

I would therefore reverse the decree made by the learned Judge on 
the Original Side. : 

I find difficulty, however, as regards following the ordinary course, 
and directing a remand of the case under section 562 of the Code of 
Civil Procedure. 

The plaint does not conform with either clause (6) or clause (c) of 
section 50 of the Code. The place of residence of plaintiffs is not 
given: this may be a matter of importance to foreign defendants if 
they should succeed in obtaining the dismissal of the suit on the 
merits. | 

A still more important defect is that no name of any defendant is en- 
tered, nor is any place of residence of any defendant given. There is 
as yet no provision in ths Code permitting a suit to be instituted against 

ersons in the style under which they trade together in partnership. 

o doubt some one has appeared to defend the suit, Bt there is. 
nothing before the Court to show that that person is fully authorized to 
represent all the members of the defendant firm, or that all of the 
members of it have received notice of the suit, and that none of them 
have any wish to defend it on other grounds than those set forth in the 
written statement filed. 

In, my judgment the plaint should have been returned for amend- 
ment under'clause (4) of section 53-of the Code beforé.any summons 
aM a | a 
_ The fact that the plaintiffs were not aware of the names of the mem- 
bers of the defendant’s firm was not sufficient reason for admitting a 

laint which did not conform with essential requirements of the Code. 
[t was for the plaintiffs to find out the names of the partners in the 
firm or the persons against whom they sought a decree before insti- 
tuting their suit, | 

The Court cannot in any case give a decree against unknown per-. 
sons constituting a firm. 
| think the proper course to adopt-is to direct that the plaint be re- 
turned for amendment under section 53 of the Code. 

In view of my decision being in favour of the jurisdiction of the 
Court to entertain a suit by the plaintiff on their cause of action on a: 
properly framed plaint, but being against the possibility of proceeding 
on the plaint as at: present framed I would direct that each party bear 
their own costs of the hearings up to the present. 

Thirekll Whit-, ©.F—1 concur, 


NUA WAN YE 7% KING@EMPERKUOR, of 1902. 
Previous conviction, Proof of—Code of Criminal Procedure, section srt. February rath, 
The filing of a certificate as the kind required by section’ 511 (b) of the Code of _ 779% 
Criminal Procedure is not by itself proof ofa previous conviction, The accused 
should be asked to plead to the previous conviction, and if necessary, evidence 
should be taken under the last clause cf section 511, . 


Queen-Empr ess v. Nga Po Thet, 1 1. B. R. 8, referred to. 


This appeal was admitted by Mr. Justice Irwin on the ground that 
the sentence passed was too severe as the previous convictions for 
offences coming under Chapter XVII were neither proved nor admitted. 
On the facts I think the accused: was rightly convicted. At page 23 
of the record there is the jail certificate of previous convictions which 
sets out six previous convictions, three of these were applicable under 
section 75 and the others not. | 

The accused was not asked to plead to his previous convictions. 
‘His plea was ‘not guilty ’”’ to the whole charge, in which the six convyic- 
tions, three of them irrelevant, were set out. The certificate in question 
being signed by Jail Superintendent comes under clause (4) of sec- 
tion 511, Criminal Procedure Code, but it is clear from the concluding 
words of the section that unless the accused admits the correctness of 
the particulars set out in the certificate evidence of his identity with 
the person referred to in the certificate must be recorded. 

In Queen-Empress v. Nga Po Thet (1) the late Chief Judge held 
that an accused person could not be asked questions concerning a pre- 
vious conviction of which there was no evidence. In that case an 
extract from the village crime register was filed which does not meet 
the requirements of section 511, Criminal Procedure Code. Had the 
accused been asked to plead to the convictions set out in the certifj- 
cate he might have admitted their correctness, in which case I think the 
evidence contemplated in the_last clause of that section would not be 
MIGCESSANYs cibiss” 0 ret ste 2 eats ‘a Je oe : 2 

As the case stands I must hold that there is no proof of the previous 
conviction and the questicn remains whether the case should be sent 
back for proper proof. I am of opinion that in this case as the accused’s 
leg was broken and he is related to the complainant, a sufficient sen- 
tence can be passed as if it were a first offence. 

The conviction will be altered to one under section 457 alone and 
the sentence reduced to one year’s rigorous imprisonment, | 


Be fore My. Fust ice Birks. : Criminal Reveston 
KING-EMPEROR v. NGA SHWE TUN, No. 119 of . ne 


Security—Indian Penal Code, section 506—Code of Criminal Procedure, sections Fiiduars acid 
rae 106, 123 (5). ines 
The provisions of section 106, Code of Criminal Procedure, can only be apolied in — 
cases where a substantive sentence has been passed on conviction of one of the 
offences specified in the section- : 
Imprisonment in default of giving security under section 106 must ke simple. 


-GrLBR& - 
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1903 Sureties are jointly and severally liable, and the bond should be expressed 
~ Kixe-Eurzron Cordingly. 3 
-*. | Crown v. Maung Naing, 1 L.B.R. 79, referred to. 
Noa Sawe Tox. Birks, $—The accused, Shwe Tun, in this case was first tried by 
et the District Magistrate of Northern Arakan under section 506, Penal 
Code. This offence is triable under the provisions of Chapter XXII of 
the Criminal Procedure Code, under section 260, clause (7). The District 
Magistrate passed a sentence of 18 months’ rigorous imprisonment, 
which was illegal under clause 2 of section 262. On appeal to ‘the 
Sessions Judge the conviction was set aside and a retrial ordered, the 
Sessions Judge remarking “it would seem to be a good plan to order 
accused to give security to keep the peace, in passing sentence upon 
him.”’ In the second trial the District Magistrate convicted the 
accused under section 506, but passed no sentence upon him. He 
directed “ that the said Shwe Tun do execute a bond for Rs. 50, and 
two sureties for a sum of Rs. 50 each, to keep the peace for one year, 
or in default one year’s rigorous imprisonment under section 506, Indian 
Penal Code.” There are several irregularities in this order. In the 
first place, section 106, Criminal Procedure Code, provides “that such 
Court may at the time of passing s?ntence on such person order him 
to execute a bond.” It is clear from this that the Court must not only 
record a conviction but pass some ‘sentence ” before the provisions of 
section 106, Criminal Procedure Code, become applicable. In the 
second place, the imprisonment to be awarded in default of furnishing 
the bond is prescribed in section 106, Criminal Procedure Code, and 
not in section 506, Penal Code. Section 106, Criminal Procedure, must 
also be read with clause 5 of section 123, Criminal Procedure Code, 
which states that “ imprisonment for failure to give security for keep- 
ing the peace shall be simple.” In the third place, the order appears 
to make each surety severally liable for the sum of Rs. 50. As sagen 
out in the Crown y. Maung Naing (1), the sureties are jointly and 
severally liable for the amount-in-which their principal .is botind down. 
‘Fhe. order should 'tead; ‘‘ That the said Shwe Tun. do éxecute a botid to 
keep the peace for one year with two sureties in the sum of Rs, 50, or 
in default do suffer one yzar’s simple imprisonment.” 1 concur with the 
Sessions Judge in thinking that this was a case in which a bond to 
keep the peace was desirable. It will, however, be necessary to call on 
the accused to show cause why some substantive sentence under sec- 
tion 506, Penal Code, should not be passed to legalize this order and 
this will now-be «lone. 


Civil Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, and 
Miscellaneous Mr. Fustice Fox. 
a sa MA SEIN HLA ». MAUNC SEIN HNAN. 
March roth, Messrs, Eddis, Connell and Lentaigne—for the appellant. 
1903. _ Buddhist Law—Inheritance—Illegitimate step-son. 
art & In the absence of legitimate children or step-children, a step-son though illegiti- 


mate may inherit from a step-mother to the exclusion of collateral heirs. 
(s)tL.B.R.79. 
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Maung Py . Ma Chit, 2 U. B. R. L 6 141; Ka Yin O.v Ma Gyi 3. J. 
L. B. 15 ole Gun mee, Po Kywe, 2 OR Coe s091), 1; referred to J 

Thirkell White, C.¥—The facts of this case are not now in dis- 
a Maung Po Hlut and Ma Min Tun were husband and wife. 

Vhile this velationthio existed, Po Hlut left his house and went to 
live with his mother. In_his mother’s house he contracted an intimacy 
with one Ma Thu Za, widow.of his elder brother; but was never law- 
fully married to her. The result of this intimacy was the birth of the 
respondent, Sein Hnan, who was the illegitimate son of Po Hlut. 
After his birth, Po Hlut returned to his wife Ma Min Tun. Sein Hnan 
was acknowledged as his son and lived with Po Hlut and Ma Min Tun. 
Po Hlut died about eight years ago, leaving his widow Ma Min Tun, 
and a daughter born of Ma Min Tun in lawful wedlock. This daugh- 
ter died some six years ago. ; . 

On the death of Ma Min Tun, Sein Hnanclaimed to administer to 
her estate as her step-son. This claim was opposed by Ma Sein Hla, 
the present appellant, Ma Min Tun’s first cousin. 

The question is whether Sein Hnan has any right to inherit the 
whole or any pari of the estate of the deceased Ma Min Tun. If he 
has no such right, he is not entitled to the letters of administration 
granted by the District Judge. 

’ Illegitimate children are ordinarily excluded from the inheritance 
of their parents. This is the ordinary rule as laid down in many texts 
of the Diammatiais and rulings of the Courts. . One case in which the 
question of the exclusion of iliegitimate children has been discussed is 
that of Maung Pyu v. Ma Chit (1). But there is authority for the 
position that in the absence of legitimate children, illegitimate chil- 
dren are entitled to inherit. This was held in the case of Aa Yin O 
v. Ma Gyi (2). The ruling in that case does not seem ever. to have 
questioned ; and the rule laid down was cited with approval in the case 
of Maung Pyu v. Ma Chit (1) above cited. | 

- Again, there is good authority for holding:that: step-children inherit: 

-from. their step-parents to the exclusion of collateral heirs.. This ques- 
tion, was very fully discussed, in the light of all available authorities, 
in Ma Gun Bon v. Po Kywe (3), in which the right of step-children 
‘was affirmed, I have not discovered any ruling to the contrary, nor 
have I found any authority in the Diammathats to indicate that this 
<lecision is not well-founded. Bee 

_ If therefore Po Hlut had died leaving no legitimate offspring, I 
think there is no doubt that the respondent, Sein Hnan, would have been 
entitled to share with Ma Min Tunin the inheritance of his estate. 
But it has been found that, on Po Hlut’s death, he left not only a 
widow but also a legitimate daughter. This daughter excluded Sein 
Hnan entirely from the inheritance. On Po Hlut’s death, his estate 
vested in Ma Min Tun and their daughter, Ma Shun We, This being so, 
the question arises whether Ma Shuri We’s death made any difference 


{1) 2 U. B.R. ( 1892—06), Buddhist Law—Inheritance, p. t41. | (2) S.J. L.B. 15. 
(3) 2 U. B. R. (2897—1901), Buddhist Law—Inheritance, p. 1. 


tgo3- 
Ma Sem Hea 


vv. 
Maune Sein 
Hwan. 


1903. 


Ma Sew H1a., 
. t, 
Maunc Sein 
HwWAn. 





Special Civil 
Second Appeal 
No. 124 of 

1902, > 
March 16th, 
190%. 


56 LOWER BURMA RULINGS, [VOL 


Ee 


to Sem Hnan’s position. It can hardly be contended that Sein Hnan 
succeeded to Ma Shun We's vested rightsas her heir, There is 
so far, as | am aware, no authority for such an opinion. In the ab- 
sence of heirs, Ma Shun We's rights disappeared and the estate remain- 
ed absolutely in Ma Min Tun. But a step-son, as such, has a right of 
inheritance on the death of his step-parent. On the death of Ma Min 
Tun, the only direct descendant of either herself or her husband was 
Sein Hnan. Does the fact that he is illegitimate deprive him of the 
right to inherit which he would certainly have had if he was legiti- 
mate? I1am disposed to think, not without some hesitation, that, on 
the principles laid down in the rulings which has been cited, Sein Hnan 
is entitled to be regardedas the step-son of Ma Min Tun, even though 
illegitimate, and to inherit as such. ‘The principles seems to be that in 
the absence of legitimate children illegitimate children inherit to the 
exclusion of collaterals ; and that step-children also exclude collaterals. 
Combining these two principles, I think that Sein Hnan’s position on 
Ma Min Tun’s death is the point for consideration and not his position 
on the death of Po Hlut. When Ma Min Tun died, the only person 
in direct descent from herself or her late husband was Sein Hnan; and 
in the absence of legitimate children or step-children, | think he was 
entitled to inherit her estate as a step-son. 


In this view, I would dismiss this appeal with costs, 
Fox, F—1 concur, 


Befove Stv Herbert Thirkell White, K.CJ.E., Chief fudge, and 
: Mr. Fustice Fox. 

: MAUNG YA GYAW ». MA NGWE, 

Limitation—Burden of proof—Limitation Act, Schedule 2, Articles 142 and 144— 


Setilement records and maps, Value of, as evidence—Separate ownership of land 
“and of trees on land. . ig : 


~* “Settlement ‘records and maps may properly be judicially received in evidence as: 


“correct atthe time when they: were: made, unless there is.evidence to the contrary. 


Ownership of land, and ownership of property on the same land, are legally 
distinguishable. 

Mohima Chundery Mosoomdar v. Mohesh Chunder Neoghi, I. L. R. 16 Cal. 
473; Faki Abdulla v. Babaji Gungaji,1.L. R. 14 Bom. 458; Mehesh Chunder 
Sen v. Fuggut Chunder Sex, 1. L. R. 5 Cal. 212; Syam Lal Sahu v. Luchman 


é 


Chowdhry, 1. L. R. 15 Cal. 353; and Maharaja. Fagadindra Nath Roy Bahadoor 


v. The Secretary of State for India, 7 C. W.N. 193, referred to. 

Fox, ¥.—The plaintifis sued for possession of a small piece of land 
which they alleged to be part of holding No. 332 of 1899-1900 in 
Kado wz, They claimed the holding by virtue of ownership 
conveyed to them by Ma Kataw, who had bought it in 1896 from her 
mother Ma Bi, and who alleged that her mother and father had owned 
the land comprised in the holding for 40 or 50 years. 

The plaintiffs alleged that the defendant was in possession of the 
small piece of land indispute asa trespasser, but the plaint contains 
no statement es to when they or their predecessors in title had been 
dispossessed. 
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In view of the important questions which arise as to limitation, 
especially in suits for possession of land, Courts should insist that 
every plaint complies with clause (d) of section 50 of the Code, and 
contains a statement of when the cause of action arose. Insistence on 
strict compliance with all the provisions of that section tends to avoid 
confusion in the later stages of a suit. 


‘The answer of the defendant-to the suit was that the land. sued for’ 


did not belong to the plaintiffs, but belonged to her, the defendant, and 
that it had been in her and her predecessor's possession for the past 
50 years. On the pleadings it is impossible to say whether the suit 
was governed by Article 142 or by Article: 144 of the first division of 
the second schedule to the Limitation Act. If the plaintiffs claimed on 
the ground that they and their predecessors had been in possession 
but had been dispossessed or had discontinued possession, the period 
from which limitation ran was the date of dispossession or dis- 
continuance, and the burden was on the plaintiffs to show that they or 
their predecessors in title had been in possession within 12 yzars from 
the date cf suit according to the ruling of their Lordships of the 
Privy Council in Mohima Chunder Mozoomdar v. Mohesh Chunder 
Neoghi (1): whereas if the plaintiffs did not base their claim upon the 
fact of themselves or their predecessors in title ever having been in 
possession, but rested their claim upon title only, they would, according 
to the decision in Faki Abdulla v. Babajz Gungaji (2), be entitled 
to succeed, unless the defendant showed that she had held the land 
adverszly for 12 years. 

The Judge who settled the issues apparently. treated the suit as 
falling under Article 144: the first issue was, “ Had Ma Newe (the 
defendant) been in adverse posszssion 12 years or more when this 
suit was filed?” This appears to imply that he considered that the 
burd:n was on the defendant to prove the adverse possession. Turn- 
ing; however, to the oral evidence, Ma Kataw (the chief witness for the 
plaintiffs) says: that her parents- first,.and she afterwards, owned ‘the 
land’ comprised in the holding, and had been in possession of it for 
very many years up to about the year 1898, when the defendant sud- 
denly put up a house on the piece of the holding now in dispute, and 
since then the defendant has been in possession. ‘This shows that the 
case is really one of dispossession, and that it falls under Article 142 
of the second schedule of the Limitation Act;'and the ruling of their 
Lordships of the Privy Council in Wohkima Chunder Mozocmdar v. 
Mokesh Chunder Neogni (1) applies. The plaintiffs then had to show 
title and possession by themselves or their predecessors within 12 
years of the date of institution of the suit, which was the 15th October 
19O!. 


If I did not think that the plaintiffs had offered evidence of title and 


of such possession sufficient (in the absence of any rebutting evidence) 
to justify'a decree in their favour, I- would be inclined to think that 
the proper course to adopt would be to frame a fresh issue, and 


(1) (1889) I, L- R. 16 Cal, 472. | (2) (1890) I. L. R. rg Bom. 458, 
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remand the case to the lower Courts for further evidence and decision 
since the first issue framed by the District Court was not calculated 
to raise the question .on which the case must be decided, and the 
plaintiffs by reason of the wording of the issue may have been misled. 
There is, however, evidence on.the record which to my mind is 
sufficient to show their title and to satisfy the burden which was upon 
them to show possession of the land in dispute within the 12 years. 
_ Ma Kataw,said she had lived on the holding nearly all her life of 
58 years. She says that her parents and latterly she herself owned it. 
She, however, admits that the defendant's parents bought from Maung 
Gale, who wasa nephew of her father’s, some trees on the land in 
dispute, and that those trees belonged-to Maung Gale. She admits 
also that the defendant’s parents used to collect the fruit of the trees 
for a large number of years. Those trees, however, are not still 
standing, and she says that after their disappearance, about six years 
previous to the suit, the defendant asked her leave to dry betel-nuts 
on thelandin dispute, which leave was given. According to her no 
question as to the ownership of the land arose until after the dis- 
appearance: of the trees, and the commencement of the drying of betel- 
nuts on the land. She alleges that the defendant first asserted a right 
to the land by building a house on. it, and afterwards by planting a 
cocoanut tree on it about two years previous to the suit. Nothing 
turns upon the yalidity of the conveyances from Ma Bi to Ma Kataw 
and from the latter to the plaintiffs, In further proof of title a copy of 
entriesin-the settlement records was produced. The settlement was 
made, as stated by the Divisional Judge, in 1892-93, and as the result 
of the operations then conducted, the holding (then numbered No, 
269) was entered as having been in Ma Bi and her husband Maung 
Hm6n’s possession for 55 years. Further, a copy of the settlement 
map was produced, and this showed the holding as bounded by a road 
on the south, and the triangular strip in dispute in this case as in- 
Clnded witht Wiss... tak sae ae. edhe 8 : Be 
-- Upon. these:documents the-:Divisional.-Judge remarks that section 
28 of the Burma Land and Revenue Act-lays down that no person 
shall be deemed to have acquired any right to any land merely on the 
ground that a settlement of such land has been made on his applica- 
tion, and therefore in his opinion not much reliance could be placed 
upon the settlement map. In my -judgment the Divisional Judge did 
not fully appreciate the weight which should be given to settlement 
maps, ~ 
had understand the operations conducted during the “ settlement ’”’ 
of a district, they are not confined to making a settlement of the land- 
revenue to be paid by holders of land with the Government. ; 
The officers conducting the operations are appointed either “ De- 
marcation Officers” or “ Boundary Officers”? under the Burma Boun- 
daries Act, and they proceed, under that Act, to ascertain and déeter- 
mine the boundaries of every holding, and for this purpose the 
notices provided for by the Act are issued to all persons concerned. 
In the course of their enquities the officers necessarily enquire into 
who is in possession of particular lands, and length of . possession is 


: a 


ee 
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recorded. If there is any dispute as to boundaries, the Boun sayy ee 
Officer fixes the boundary, and bis decision, subject to the appeal al- yy.us6 va Graw 
lowed by the Act, is conclusive under section 17 of the Act. v, 

The boundaries so fixed are, I understand, those entered in the Ma Newe, . 
settlement map. ; 

Therefore in the. present case it must be conclusively taken that the 
triangular strip in dispute is a part of the holding, the boundaries, of 
which were finally determined by the Boundary Officer in 1892-93. 

A settlement or suryey map is important in other respects, 

A number of cases collected in the notes to section 30 of Ameer Ali 
and Woodroffe’s Commentary-on the Indian Evidence Act show that 
even in provinces where Government surveys have been conducted 
without legislative authority, weight is given to the maps prepared 
on survey by Government officers both as evidence of possession and as 
evidence of title. The evidence afforded by them as regards either 
possession or title is not conclusive, but as evidence of possession at 
a particular time, asurvey has been said to be cogent evidence, see Mo- 
hesh Chundey Sen v. fugeut Chunder Sen (1), andin Syam Lal Sahu 
v. Luchman Chowdhry (2) it was held that “ a survey map is evidence 
of possession at a particular time, the time at which the survey was 
made.” In the samecase the learned Judges said: ‘“ We are not prepar- 
“ed to say that in no case can the evidence of survey maps be suffici- 
“ent evidence of title. Each case must be decided on its own merits,” 

In the very recent case of Maharaja fagadindra Nath Roy Baha- 
door v. The Secretary of State for India in Council (3), their Lord- 
ships of the Privy Council say :— 

“ Maps and surveys made in India are official documents prepared by compe” 
“tent persons and with such publicity and notice to persons interested as to bead* 
“ missible and valuable evidence of the state of things at the time they are made. 
“They are not conclusive and may be shown to be wrong; but in the absence of 
“evidence to-the contrary they may.be properly judicially_received in evidence as 
, (correct when:made.” . fr 7 es Wit Tt, tat ; 

~ In this province, where survey maps are prepared under legislative 
authority, it appears to me that in the absence of evidence proving the 
contrary it should be taken that the persons entered as holders were 
in possession of the land included within the boundaries of a holding 
shown on the map at the time of the settlement, and also that being in 
possession it must be presumed under section 100 of the Evidence 
Act that a person entered as holder was the owner of the holding at 
the time. In the present case there was no evidence at all on behalf 
of the defendant, consequently in my judgment the plaintiffs by the 
evidence which they put forward satisfied the burden which was on 
them under the ruling of their Lordships of the Privy Council previous- 
ly referred to, both as regards title and possession of their predeces- 
sors in title within 12 years of the institution of the suit. Their title 
was strengthened by the production of a certificate of landholdership 
issued to Ma Kataw in 1898. This no doubt was not conclusive as to 
title, because it was made less than five years previous to the suit, but 





ee 6 


(zr) (1880) I, L. R. 5 Cal, 212. | (2) (1888) I, L. R. 15 Cal 353, 
(3) (1co2} 7 C. W. N, 103. - 
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- here again I think it must be presumed until the contrary is proved 

Maune Va Gyaw that such certificate represented actual facts ascertained after due 
v. enquiry. : 

Ma New?. There remain to be considered the admissions made by Ma Kataw 


ae as tothe defendant's predecessors having owned trees on the disputed 
piece of land fer many yzars, although they did not. ownthe land. 
There is nothing opposed to lawin the ownership of things on land not 
being in the owner of the land itself, 

Proof of a custom to uphold such separate ownership is not requir- 
ed by any provision of law. I take it that such separate ownership 
would in most cases aris? from grant or license from the owner of the 
land. The Divisional Judg2 appzars to mz to have misapprehended 
the basis on which the District Judge bases his decision as to separate 
ownzrship in the przsent case. As I understand the latter’s judg- 
ment, he based his decision on Ma Kataw’s evidence, and as a rzason 
for believing her on this point he referred to there being evidence of 
similar instances of sep tration of ownership in the locality. He uses, 
the word" custom " no doubt, but I do not understand that he rested 
his decision on the point upon a custom have been proved. _ 

In my judgment the decree of the District Court was correct. | 
would re. ers? tye decrze of the Divisional Court and restore that of 
the District Court, and order the defendant to pay the plaintiff's costs 
throughout in all Courts. : ‘ 

Thirkell White, C.#%—I concur. 





Before Str Herbert Thirkell White, K.C/.E., Chief Fudge, Mr. 


Criminal Revision 


No, 306 of Fustice Fox and Mr. Fustice Birks. 
1903. KING-EMPEROR wv. NGA THU DAW anp Four oTuers, 
March 23rd. 


Gambling Act, sections 3 (a), 5, 'o—Village headman arresting gamblers—Coin 
as imstyument af gaming’. 
AVillage heddman & not siapowercd to Brest peeple whom he finds gambling 
‘jn-a public plate, nor ‘can-the police take cognizance of such a case on a headman’s 
Se laa: Dasdwae v. Shwe Te, S, J. L. B. 281; Queen-Empress vy. Po Nyun, 
P. J. L.B.5473 Crown v. Nga Po Hlaing, 1 L.B.R. 65; referred to. 
Coins found on the persons of gamblers are not necessarily instruments of- 
THI 
ae illegality in making an arrest does not necessarily invalidate a trial. 
Queen-Empress v. Nga Su, 1U.B. R. (1897—01), 211; Queen-Empress v. Taw 
Aung, P. J. L. B. 369; referred to. | 
Thirkell White, C.f.—In this case, the accused were arrested 
by a village headman, who found them gaming in a public place. 
Section 5 of the Burma Gambling Act empowers a Police Officer to 
arrest persons whom he finds playing formoney with any instrument 
of gaming in a public place. It does not seem to me that a village 
headman is a Police Ufficer. Under section 22 of the Lower Burma 
Village Act, the Local Government may confer on headmen any 
powers which may be exercised by Police Offieers under any enact- 
ment in force in Lower Burma; and doubtless under this section the 
Local Government could confer on beadmen the power of making ar- 
rests under section 5 0! the Gambling Act. But this does not seem 
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to have been done. The rule which has ben made by the Local Goy- 
ernment (Judicial Department Notification No. 337, dated 26th Novem- 
ber 1895) (1) empowers every headman to arrest any person liable to 
be arrested by a Police Officer in the circumstances mentioned in sec- 
tion 54 of the Code of Criminal Procedure. But that section does not 
authorize the arrest of persons who gamble in a public place. To this 
end, there is special provision in sp:cial circumstances in the Burma 
Gambling Act. I am therefore of opinion that the arrest of the accused 
in this case was illegal, and that the action of the Police in taking 
cognizance of the all:ged offence on the headman’s report was also 
illegal. ‘The proper-course for the headman to pursue was to note 
down the names of the gamblers and to prefer a complaint to the 


M se 

n the persons of two of the accused were found coins to the value 
of Rs. 27-2-3. Thes=> coins were not used for the purpose of gaming, 
for the game was a game with cards. As the arrest was illegal, it 
follows that the seizure of the money was illegal and the order of confis- 
cation was also illegal. For in the case of a conviction under section 
10, clause (a), of the Gambling Act, it is only instruments of gaming 
seized under section 5 that can be destroyed or forfzited. As these 
coins were illegally seized by the headman and not bya Police Officer 
under section 5, the order of forfeiture was illeyal. ; 

But even if the arrest had been duly made under section 5 of the 
Gambling Act, it seems to me that the seizure of the money on the 
cme of the gamblers would not have been justified. The District 

fagistrate has cited the case of Queen-Empress v. Shwe Te (2) in 
support of that view. But that ruling was under the old Gaming Act 
and probably does nct apply. The ruling which does apply is that of 
the Judicial Commissioner in Queen-Empress y. Po Nywn (3) in which 
it was said: Coins are now instrumcnts of gaming under section 3, 
sub-section'(a), and ‘under‘section’r5 (2). they.can be seized and’ for- 
feited even in prosecutions under section 10 (@).”’ 2 

1 do not think this ruling means that coins are in all circumstances 
“instruments of gaming” and liable to confiscation. It seems to me 
that the meaning of the definition in section 3, sub-section (37), clause 
(a), of the Gambling Act, is that coins are instruments of gaming when 
they are actually used for the purpose of gaming. Thus in the com- 
mon game of pitch and toss, coins are instruments of gaming; and so 
would they be if they were used as counters; and probably if they 
were actually staked on a roulette tabie. But to hold that every coin 
in any circumstances is an instrument of gaming and that any one who 
catries a rupee in his pocket is carrying an instrument of gaming 
seems to me to involve an absutdity. One result of such a conclusion 
would be that if a house were entered under the provisions of section 
6 of fhe Gambling Act and if any money was found in the house or on 
the person of any one in the house, though no other instrument of gam- 
ing was found, the Magistrate would be bound to draw the presump- 
tion described in section 7 and to throw on the accused the burden of 


(1) Lower Burma Village Manual, AG } (3)S. J. Li B. 281. 
(2) P. J. L. B. 547. 
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proving that the house was not a common gaming house. In my 
opinion, coins are not necessarily instruments of gaming but may be so 
in certain conditions. And I think that coins found in the possession: 
of a person arrested under section 5 of the Gambling Act are not liable 
to seizure and forfeiture unless there is evidence to show that they were 
used or intended to be used for the purpose of gaming. 

I would therefore set aside the order of confiscation or forfeiture 
and direct the return of the forfeited money to the persons in whose 
possession it was found. Z 

The fact that the arrest was illegal does not seem to me to invali- 
date the trial.. The accused have their remedy for the illegal arrest, 
But having the accused before him the Magistrate’s procedure in 
trying them was not incorrect. This view has been taken in Upper 
Burma in Queen-Empress v. Nga Su (1) and there is an analogous 
ruling in Lower Burma in Queen-Empress v. Taw Aung (2). The 
accused admitted the commission of the offence and have been, I think, 
rightly convicted. The fines appear te me to be excessive. -I would 
reduce them to Rs. 5 on each of the accused and direct the refund 
of the excess. 

As the headman behaved in an unlawtul manner I do not think that 
he should be rewarded. I would therefore set aside the order granting 
him a reward, In any case, the reward was excessive. ! 

Birks, #—I concur with the learned Chief Judge in holding that 
the village headman is not a Pelice Officer within the meaning of section 
5. 0f the Burma Gambling Act. There is a further authority for this. 
view in a decision of a Bench of this Court, in Crown vy. Nga Po 
Hlaing (3). It was there pointed out that “ the Government appears 
intentionally to have avoided calling the Vwathugyz or village head- 
man appointed under the Act of 1889 a Police Officer,” and Mr. 
Hosking’s opinion (4), that a confession made to a Ywathugy¢ was 
inadmissible,-was overruled: 1 also -concur-with the-Jearned Chief 
Judge in holding-that-money_ found--on the persons of gamblers is 
not liable to seizure merely because “coins” are defined in section 
3 (3) (a) asinstruments of gaming. Inthe case of Queen-Empress 
v. Nga Po Nyun it would appear that the few coins confiscated, six 
annas in all, were used as stakes; at least they were so des- 
cribed by the District Magistrate of Théngwa. I certainly never in- 
tended to hold that in all cases the money found’ on the persons of 
gamblers is liable to confiscation. I think that sums actually staked 
on a ‘mat or roulette table would come within the definition of instru- 
ments of gaming as the coins would then be appropriated to the 
specific purpose of gaming. If persons choose to stake the actual 
coins, when counters would do as well, they cannot be surprised if 
coins used in this way are considered as instruments of gaming and 
liable to confiscation as the counters certainly would be. rth these 
few remarks I concur in the judgment of the learned Chief Judge and 
in the orders proposed. : 

Fox, ¥.—I\ concur in the views of my learned colleagues and in 
the orders proposed. 


(x) x U. B. R. (2897-01) 211 (2) 
(3)1 LB. R, 6% (4) 
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Before Sir Herbert Thirkell White, K.C1I.E., Chief Fudge, and Criminal Appeal 






Mr. Fustice Fox. Ne, ey 
- EL 1YR71, (1977 OMI 2 KING-EMPEROR. arch 2 
fo / yl UL AZSE on - Advocate—for the Crown, aa 


Murder—Stabbing in vital Fak Bipolar Penal Code, section 300 (7)— 
tence of death—Practice. 

The accused inflicted a stab with a sharp-pointed weapon, which entered the 
upper po of the deceased’s stomach, causing rupture of it and of the peritoneum. 
Z aay ane such acts fall prim4 facze within the third clause of section 300, Indian 

Ma Ni v. Queen-Empress, S. J. L.B. 300, dissented from. 

Nga Po acca pach il ae S. cae referred to. | 

The judgment in Crown v. Nga Tha Sin, 1 L. B. R. 216, must not be under- 
stood as fettering Sessions Judges in the reasonable exercise of the discretion vested 
in them by law in awarding the capital! sentence. 

Fox, ¥.—Upon the facts there cannot, in my opinion, be the least 
doubt that’the appellant caused the death of Ma Be. She gave the 
name of “ Hamid” asthe name of the man whv had struck her imme- 
diately after she wasstruck. The accused was the Hamid with whom 
she was acquainted, and whom she had seen previously on the day of 
the occurrence. To one witness she subsequently gave the name of the 
father of the Hamid she referred to, and toanother she gave the name 
of his sister. : 

The evidence given by the witnesses for the defence to prove an 
alibi carries no weight. . 

The Additional Sessions Judge had some hesitation in convicting 
the accused of murder, and doubted whether a death sentence should 
be passed. 

There need not have been any such hesitation or doubt. 

The accused inflicted a stab with a sharp-pointed weapon, which 

entered the upper part of the deceased's stomach, causing rupture of 
the peritoneum and of the stomach. 
_._ Common knowledge and experience tell us that any cut into the 
‘péritoneum-and-stomach ‘is sufficient, in the ordinary course ‘of-naturé, 
to cause death unless done by a skilful surgeon uncer safeguards dis- 
covered during comparatively recent years. The fact that persons 
have, under medical treatment, or even without medical treaiment, 
recovered from wounds in the stemachaffords no ground for holding 
that a stab in the stomach is not sufficient in the ordinary course of 
nature to cause death. | 

Of the cases referred to by the Adcitional >essions Judge I should 
be prepared to dissent from the ruling in Mz Ni v Queen-E mpress (1) 
in so far as it was held that the act of a person who stabs another 
with a knife in such a manner that the knife penetrates the cavity of 
the chest of the person stabbed, does not fall within the first three 
clauses of section 300 of the Indian Penal Code. 

It appears to me that such an act and any act of stabbing into what 
are ordinarily considered to be vital partsof the body primd facte 
fall within the third clause of the section. 


(1) S. J. L. B. 300. 
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The intention with which such an act is done must be gathered from 
the actitself, and ifa person strikes another in a vital part with a 
cutting instrument, it must be held that-the striker’s intention was 
to cause such bodily injury as is sufficient in the ordinary course of 
nature to cause death. [Illustration (¢} to the section bears out this 
view, The fourth clause of the section contemplates a different class 
of cases, an illustration of which is given in illustration (d).- 

In my opinion the accused was rightly convicted of murder, and 
there can be no doubt that a death sentence iscalled for. The Additional 
Sessions Judye’s doubt appears to be founded on the decision in Vga Po 
Aung v. Queen-Empress (1), in which it was held that where an 
accustd was convicted of murder only by reason of his case coming 
under clause 4 of section 300 of the Indian Penal Code, a sentence of 
death is not called for. As it appears to me that the present case 
falls under the third clause of the section, I do not think it necessary 
to discuss the correctness of that decision. 

The Additional Sessions Judge passed sentence of death because he 
read the recent decision of this Court in the Crown v. Nga Tha Sin 
as indicating that Judges of Sessions Courts should not exercise 
free discretion in passing or refraining from passing asentence of death 
in cases in which its propriety appears to them doubtful. 

This interpretation of the ruling is not warranted by anything in the 
judgments of any of the Judges composing the Bench. 

t istrue that attention was-drawn tothe fact that on a conviction 
for murder a sentence of death is the normal sentence contemplated by 
the Legislature, and to justify a lesser sentence, there must be exten- 
uating circumstances in the case, and Mr. Justice Irwin said that when 
a Sessions Judge has any doubt whether a sentence of death should 
be passed or not, he should pass sentence of death. This, however, 
must be read with what follews in his judgment, and the learned 
Judge's remarks do not-go the CURVE that the Additional Sessions 


Judge..seems to consider they-do.- 


L.do not.think there are:any. ‘extenuating cireumstances whatever 


‘in the present case, and accordingly I would dismiss the appeal and 


confirm the death sentence upon the appellant. 

Thirkell White, C. ¥—1 concur in the judgment of my learned col- 
league and have only afew remarksto make on the judgment in the 
cases of /ha Stn (2), to w hich reference has been made. The main 
point in that ruling isthat, when an accused person is convicted of 
murder, it is the duty of ‘the Court to pass sentence of death unless 
there are reasons for not doing so. The extreme sentence, it was said, 
was the normal sentence; the ‘mitigated sentence the exception. At the 
same time, advantage was taken of the opportunity to pointout that 
absence of prem: ditation was not necessarily by itself a sufficient rea- 
son for not passing sentence of death. 

While concurring in the judgment of the Bench, Irwin, J., observed 
that it was a natural corollary that, if aSessions Judge i is in doubt as to 
whether a sentence of death or one of transportation should be passed, 





(1) Sy: L.B. 459. | (2) 1L.B.R. 216. 
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dhe should pass sentence of death. It was not suggested that, ifa 1993- 
Sessions Judge considered that there were good reasons for not pass- .  tyamrp 
ing sentence of death, he should not exercise the discretion vested in a. 
him by law. It was only in cass in which the Judge might be in doubt Kinc-EmPERor. 
which sentence to pass that the passing of the extreme sentence was —— 
pointed out as a necessary consequence of the Full Bench Ruling. In 

the exercise of its discretion, the Sessions Court is bound to be guided 

-by the decisions of the Superior Courts as to the circumstances which 

may reasonably be taken into consideration. But there was no inten- 

tion of fettering the free exercise of that discretion within judicial 

limits. 





Before Sir Herbert Thirkell White, K.CJ.E., Chief Fudge, Criminal Revision 


Mr. Fustice Fox and Mr. Fustice Birks. No. 132 rf 1903 
KING-EMPEROR ». BA HAN. Criminal Reference - 
a. ‘ P No. a of 1993, 
Criminal Procedure Code, section 562—Interpretation of. March 25th, 
In order to enable a Court to exercise the power conferred by section 562 of the 1903. 





"Code of Criminal Procedure, it is not necessary that the offender should be young, 
that the, offence should be trivial, and that there should be extenuating circum- 
stances. he mention of these conditions and of the character and antecedents of 
the offender merely indicates generally considerations with regard to which the 
discretion of the Court should be exercised in dealing with first offenders who are 
convicted of any of the offences specified in the section. 

Queen-Empress vy. Noa Po Hman,1 L. BR. 41, overruled, 

Queen-Empress v. Nga San Chein, 1 U. B. R, (1897-01), (37, dissented from. 

The following reference was made to the Full Bench by Sir Herbert 
Thirkell White, K.C.LE., Chief Judge :— 

Thirkell White, C. '%—The accused Ba Han has been convicted 
of theft of a watch and chain and has been sentenced to receive 30 
dashes. 

cergy ee RL tens BL ee m .. Vit ort oy oie wo 

.. On the whole I fail.to see that there is any-sufficient reason for inter- 
ference in this cass on the merits. The case is not one in which 
an appeal is allowed, and on the facts I should not interfere unless I 
was satisfied that the evidence had not been properly considered or 
that the finding was otherwise unreasonable or perverse. 
_ Itis further urged that the sentence is excessive and that the ac- 
cused should have been dealt with under section 562, Code of Criminal 
Procedure, as a first offender. The difficulty I find in applying that 
section to the present case is that, in the. ruling in the case of the 
Queen-Empress vy. Po Hman (1) it has been laid down that the 
Court must give regard to-all the points specified in the section and 
that, in order that a case may be dealt with under the section, the 
offender must be young and the offence must be one of a trivial nature. 
A similar view was taken in Upper Burma in the case of the Queen- 
Empress v. San Chein (2). In view of the wording of the section, 
Iam not entirely satisfied as to the correctness of these rulings. It- 
seems tome open to argument whether it is necessary that all the 
Sh Le at AS IAN ESI ED pee a 


(1) 1 L. B. R. 41. | (2) 1 U. B. R. (1897—01), 137. 
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conditions recited in the section should exist before the offender can 
be released on probation of good conduct. : 

l therefore refer to a Full Bench, under section 11 of the Lower 
Burma Courts Act, the following question of law :— 

Must all the specified conditions, namely, the youth of the offender, 
the trivial nature of the offence, and extenuating circumstances under 
which the offence was. committed, co-exist in order to give a Court. 
power under section 562, Code of Criminal Procedure, to release an. 
offender on probation of good conduct ? 

The opinion of the Bench was as follows :— 

Thirkell White, C.¢—The question for decision in this case is 
whether, in order that section 562 of the Code of Criminal Procedure- 
may be applied, itis necessary that the offender should be young, 
that the offence should be of a trivial nature, and that there should be 
extenuating circumstances. That this isthe meaning of the section 
has been held in the cases cited in the order of the reference. We have- 
been assisted in the consideration of the question by the arguments of 
the learned Counsel who have appeared for the Crown and for the ac- 
cusec respectively. - t 

The view suggested by the learned Assistant Goyernment Advocate 
is that, in order to give a Court jurisdiction to release an offender 
under section 562, Code of Criminal Procedure, theré must co-exist 
two conditions precedent; there must be no previous conviction 

roved and the offence must be one of those specified in the section. 

f those conditions are fulfilled, the Court has jurisdiction, in the exer-. 
cise of its discretion, to act under the section. But in exercising its. 
discretion, the Court must have regard to the points specified in the 
section, namely, to the youth, character, and antecedents of the offender 
to the trivial nature of the offence, and to any extenuating circum-. 
stances under which the offence was committed. It is argued that the 
intention ‘of the Legislature-is-not ‘to make'it* essential that the offender 
must-be young; that-the offence must be-trtvial; and’ that there must be 
extenuating circumstances, but merely to indicate the lines on which. 
the discretion of the Court should be exercised. 

In my opinion this is the correct view and I think that the opinion 
which I expressed in a former case is incorrect. As was pointed out 
in argument, it would be difficult, if not impossible, to construe the 
section as applying merely to youthful offenders, because there is no 
definition of “ youth.” It can cad be held that the section applies. 
only to youthful offenders as defined for instance in the Reformatory: 
Schools Act, or to juvenile offenders as defined in the Whipping Act.. 
In the former case, there is already sufficient provision for release 
without sentence in section 31 of the Reformatory Schools Act, But. 
if the section does not apply exclusively to youthful offenders of these 
classes, what is the limit of age for the purpose of the section? Again, 
regard must be had to the character and antecedents of the accused.. 
But these terms seem to be applicable rather to persons of mature years. 
than to youths. The heading of the part in which the section occurs. 
indicates that the limitations suggested do not apply. The heading is- 
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“(First Offenders.”” Whereas, ifthe intention of the legislature had 
been that only youthful offenders, convicted of trivial offences under 
extenuating circumstances, should be released on probation, it is pro- 
bable that the intention would have been expressed in the heading. It 
is also pointed out that the section closely follows the wording of sec- 
tion 1, sub-section (z) of the Probation of First Offenders Act, 1887 (50 
and 51, Vict., Chapter 25); and that the preamble of that Statute de- 
clares that “it is expedient to make provision for cases where the re- 
“« formation of persons convicted of first offences may, by reason of the 
“ offender's youth, or the trivial nature of the offence, be brought about 
“‘ without imprisonment.” If a reference to this Statute is a lawful aid 
to the interpretation of the section under consideration, the wording of 
this preamble seems to afford strong support forthe liberal construction 
for which both the Crown and the accused contend. It is also clear 
that if the earlier rulings are to be followed, the section is likely to be 
of little practical utility. 

, The only point which can be urged against the proposed construction 
is that the conjunction “and” is used instead of “ or.” But apart 
from the fact that there are many casesin which “ and” and “ or” have 
-been regarded as interchangeable looking at the wording of the section 
and taking the view that the passage under discussion is merely 
directory, | do not think that even a literal construction of the text ne- 
cessitates the more limited interpretation of the earlier rulings. 

I would therefore answer the question referred in the negative. 

Fox, $.—I1 concur. | 

Birks, F—I concur. 

The final order was passed by—___ 

Thirkell Whtte, C.¥—The Full Bench reply to the reference in 
this case having placed a liberal interpretation on section 562, Code of 
‘Criminal Procedure, I think that the case is one to which that section 
may. properly be applied.. The accused is a young schoolboy, though 
the, offence cannot Ee veparted as.trivial, ........ ety, ane 

I reverse the order of whipping and direct that the accused Ba Han 
be released on his entering into a bond, with two sureties, in the sum 
of Rs. 50, for one year, to appear and receive sentence when called 
upon, and in the meantime to keep the peace and be of good behaviour, 


Before Siv Herbert Thirkell White, K.C.1.E., Chief Fudge, 
Mr. Fustice Fox and Mr. Fustice Birks. 


P. SAMUEL v. ANNAH NATHANIEL alias AVARENJI anp ons. 


Marriage, Dissolution of—Indian Divorce Act, section 17 (rst clause) —Section 
r2—Section 14. 

An application for confirmation of a decree for dissolution of marriage is not 
necessary in order to enable the High Court totake action under section 17, Indian 
oa Act. 

ecree for dissolution uf marriage cannot be ed without enquiry into, and 
evidence to prove the facts alleged by the et gaged ; 
: Simmonds v. Simmonds and another, Civil Reference No. 2 of 1890; Powell v. 


Powell and another, Civil Reference No. 2 of 1898 ; Culley v. Culley, I. L. R. 10 All, . 


559, and Bai Kanku y. Shiva Toya, 1. L. R. 17 Bom. 624, referred to. 
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Thirkell White, C.f.—This case comes before the Court for 
confirmation, under section 17 of the Indian Divorce Act, of the decree 
for the dissolution of a marriage made by the Judge of the Divisional: 
Court of Minbu exercising the jurisdiction of a District Judge under 
that Act. | 

There has been no appearance on behalf of the petitioner, but an 


application purporting to be from him has been submitted through 


the District Judge praying that the decree may be confirmed. The 
procedure of the Courts under the Divorce Act, as provided by section 
45, is regulated by the Code of Civil Procedure. In view of the pro- 
visions of section 36 of that Code, this application must be made. by 
the party in person, his recognised agent, or his pleader, I do not 
think therefore that -we can accept or act on this application which. 
cannot be said to have been duly made. : 

The first question, therefore, is whether this Court can or should. 
confirm the decree for dissolution in the absence of an application to: 
that end. There does not seem to be any precedent to show what has 
been the practice of this Court in this matter. In the late Special: 
Court, two cases have been shown in which, apparently, the practice- 
was divergent. In Szmmonds-v. Simmonds,and Sheen (1), which was a, 
reference by the Recorder of Rangoon under section 17 of the Divorce. 
Act, it was ordered that, as no one appeared to have the decree nist 
made absolute, the petition should be dismissed. In Powell v.. 
Powell and Mathers (2), which was a reference by the District Judge 
of Meiktila, although there is nothing to show that any appearance or 
application was made, the decree misz was confirmed. : 

These cases are precisely similar, as the Recorder of Rangoon was: 
a District Judge under the Divorce Act, and not a High Court. With 
all respect to the learned Judges of the Special Court, it must be ob-: 
served that the procedure adopted in the earlier of the two cases cited. 
above appears to be that of a High Court dealing with its own decree 


“nist ‘under’ section “16 of" the Act.*' It may also be~ observed that, in 


_ = oom 


‘strict- nomenclature, “it9s a décree“passed™ by the ‘High‘ Court which is 


a decree nzs¢ requiring to be-made absolute. A decree for dissolu-- 
tion made by a District Judge is not described in the Divorce Act as a 
decree nisz ; and it requires to be confirmed by the High Court, not to- 
be made absolute. 

Now there is no doubt that, in respect. of a decree mzs¢ made by a 
High Court, it is the practice for the petitioner to move to have the 
decree made absolute ; and if he fails to do so within a reasonable time, 
section 16 ofthe Divorce Act empowers the High Court to dismiss. 
the suit. Probably the effect of this section is that there must be an. 
application before the decree can be made absolute. 

As regards the decree of'a District Judge, there is nothing in section. 
17 of the Divorce Act, corresponding with the last paragraph of sec- 
tion 16, requiring any application to be made, or declaring the result 
of a failure to make application within a reasonable time. In the case- 
of Culley y. Culley (3), however, it was held by a Bench of three. 


(1) Civil Reference No. 2 of 1890. | (2) Civil Reference No. 2 of 1898. 
(3) (7888) I. L. R. 10 All. 559. 
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Judges of the High Court at Allahabad that, when the petitioner and 
respondent joined in an application that the decree of a District Judge 
should not be confirmed, the High Court should desist from confirming 
the decree. It was not necessary for the determination of that some- 
what exceptional case to decide whether the Court had power to con- 
firm a decree of a District Judge without any application for confirma- 
tion being made. But the opinion that such an application was neces- 
Sary under section 17 of the Divorce Act was indicated in the 
judgment of Edge, C.J., in which Brodhurst, J., concurred. This 
Opinion seems to have been based mainly on the ground that if an 
application was necessary in the case of a decree of a High Court, 
a fortiori it must be necessary in the case of a decree of a District 


Judge. 

— to me very doubtful whether an application is necessary 
under section 17 of the Divorce Act. If it had been the intention that 
the same procedure should be observed in cases under that section as 
in cases under section 16, it is likely that the Legislature would have 
enacted in section 17 a provision similar to that in the last paragraph of 
section 16. The fact that such a provision does not exist seems to 
indicat: that an application for confirmation is not necessary and_ that 
the High Court can deal with the decree of a District Judge on the 
materials on the record, or after such further enquiry or additional 
evidence as it may require. It is quite possible that the distinction in 
this respect between section 16 and section 17 may be due to some 
such considerations as these. When a suit for dissolution of marriage 
has been tried in the High Court, the application for making absolute 
a decree nis? is a mere continuation of proceedings already taken in 
the same Court and in practice no inconvenience is likely to be caused 
to. the petitioner in requiring him to make the application or cause it 


to be ,made... But.in the case of a:suit tried in a.District Court, possi-~ 


_bly at a long distance from the-seat of the High Court, it may be a dis- 
tinct hardship to a petitioner to have to put in a formal application 
before the High Court. Again, in the case of a decree mzsz, unless 
there is opposition, the High Court makes the decree absolute as a 
matter of course on application. Inthe case of a decree of a District 
Judge, the High Court reviews the proceedings and passes orders on 
the merits. There is therefore no particular object in having a formal 
application before it. I would therefore hold, in ‘accordance with 
what seems to have been the more recent practice of the late Special 
Court, that an application for confirmation -is not necessary in order to 
enable this Court to dispose of cases under section 17 of the Divorce 
Act. There is nothing in this position to prevent the Court from 
acting as the Court acted in Culley v. Culley (1) and abstaining from 
confirming a decree when there is an application from the petitioner 
praying that the decree may not be confirmed. 


ds the merits of this case, I concur in the opinion of Mr. 


Justice Fox, whose judgment I have had the opportunity of reading, 
that the case should be remanded to the District Court for further 
enquiry.. The result. of the further enquiry and the additional evidence 


‘(W@) (1888) I. L. R. ro All. 559. 
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recorded should be certified to this Court in accordance with the pro- . 


visions of section 17 of the Divorce Act. 


Fox, ¥—I agree in thinking that no application by the petitioner 
for divorce is required in order to enable this Court to consider 
whether the decree of the District Court should be confirmed. 

The decree in this case cannot, in my opinion, be confirmed upon 
the District Court’s record as it stands, because no evidence has 
been taken in the case. Section 14 of the Indian Divorce Act enacts 
that “in case the Court is satished on the evidence that the case of 
the petitioner has been proved, * * * the Court shall pro- 
nounce a decree,” &c. In Bat Kanku v. Shiva Toya (1), a Full 
Bench of the Bombay High Court pointed out in a case similar to_the 

resent that it was impossible to confirm the decree of the District 
Sourt without violating the principles applied by the Courts to protect 
the bond of marriage. 

The procedure in matrimonial suits under the Indian Divorce Act 
differs in some respects from procedure in other suits. Section 12 
of the Act casts a duty upon the Court itself to inquire into the facts 
alleged in the petition, and into whether there has been collusion, or 
connivance, or condonation, and into any counter-charge against the 
petitioner. The proviso to section 14 also indicates matters which 
should be the subject of inquiry if there is any reason to think that 
they arise in the case. . | 

In my Opinion the case should be sent back to the District Court 
for further enquiry and evidence. 

Birks, F¥.—l concur. 


Criminal Revision Before Siy Herbert Thirkell White, K.C.1.£., Chtef Fudge. 


Mo. 230 of 1903. 


A pril rst, 
"EGO 3s 


NAGORE MEERA v. THE RANGOON MUNICIPALITY. 

ee y Snres —-Mr, T-A!'Bland—for the appellant- 

Burma Municipal Act, 1898, sections 133 (1), 16c—Construction of terms. 

The accused, who used a house asa depdt for the storage of deal boxes, was con- 
victed under section 160 of the Burma Municipal Act for. storing wood. without 
registration or license as required by section 133 (2) of the Act. 

- Held,—that the word “ wood” as used im section 433 includes wood in the form 
of boxes, and is not to be restricted to the sense of “ firewood ” or wood in an un- 
manufactured state. 

The accused, Nagore Meera, was convicted under section ro5 read 
with section 180 of the Burma Municipal Act of disobeying a lawful 
direction given by the Municipai Committee of Rangoon under section 
105 of the Act in respect of the stacking of deal-wood boxes within a 
prohibited area. The Honorary Magistrates who tried the case found 
that the accused’s house was stacked with deal-wood boxes, in fact 
that it was a sort of depét. On. appeal the District’ Magistrate alter- 
ed the conviction to one under section 160 of the Municipal Act for 
using the house as a: dep6t for wood. without license or registration 


under seetion-r33 of the Act. This application for revision is based 


(1) (1892) I. L. R: 17 Bom. 624. 
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on the ground that the keeping of a stock of deal-wood boxes does 
not amount to the using of a place as a dep6t for trade in wood and 
is therefore not within the scope of section 133. 

Under the head of dangerous trades, section 133 of the Municipal 
Act prohibits the using of any place within the Municipality as, among 
other uses, a yard or depot for trade in hay, straw, thatching grass, 
wood or coal, or other dangerously inflammable material, except under 
certain specified conditions. of registration or license. 

In support of the application, it is argued that in the section under 
reference “wood” means “ firewood,’ and that the word “ depét"” 
has a distinct meaning and would not apply to the place in question 
which is said to be a small shop. Reference has also been made to 
the doctrine of ejusdem generis and, as I understand, it is suggested 
that the word “ wood” as used in the section must be interpreted in 
relation to the other words with which it is associated therein. 

It seems to me, on the facts as found by the Magistrates, that a 
place where deal-wood boxes are stacked for the purpose of trade is 
a depdt for trade in such boxes. I do not know what other meaning 
can be assigned to the word, in this sense, than that of a place for 
deposit. e only question of any difficulty seems to be whether the 
word “ wood ” means wood in bulk in a raw or unmanufactured ‘state 
or whether it includes also articles made of wood. _I cannot accept 
the suggestion that it means specifically firewood. If that had been 
the intention, it would have been simple to use that word. The sec- 
tion must.be interpreted and the word “wood” construed so as to 
give effect to what seems to be the intention of the Legislature. If 
the section is construed literally, the offence of which the accused has 
been convicted appears to be established. For the storage of deal- 
wood boxes certainly involves the storage of the material of which 
they are constructed, that is, of wood, even though other materials, 


such as tin-linings ‘and: nails; are also used: in their manufacture: Is: 
there any: teason.to..suppose that the Legislature intended. to limit the: 


use of the word to “wood” in its natural state and to exclude wood 
made up into wooden articles? What the Legislature intended to 
provide against was the.storage of dangerously inflammable materials, 
save under conditions to be imposed by the Municipal Committee; 
and it was careful to specify wood as one ; geen of dangerously in- 
flammable material. It can hardly be held that the conversion of 
deal-wood into the shape of boxes renders it less inflammable. A 
pile of deal-wood boxes, it may reasonably be said, would burn as 
readily as astack of firewood or a pile of deal-wood planks. It seems 
to me that there are insuperable difficulties in the way of holding that 
any special kind. or class of wood, or wood in any particular shape or 
form, was within the danger against. which it was intended to. guard. 
J think that the section. is intended to prohibit the storage for trade 
purposes. of. wood. in an: inflammable. condition ; and. that. it is imma- 
terial whether it is ina manufactured or unmanufactured shape, 

In. my. opinion.the view. taken by the District Magistrate is correct 
and this.conyiction ought to. be sustained. I therefore dismiss this 
application. 
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Before Sir Herbert Thirkell White, K.C.LE., C hief Fudge, Mr. 
Fustice Fox and Mr. Fustice Birks. , ie a 
KING-EMPEROR v. NGA PO THIN. [OD ty 

The Government Advocate—for the appellant. Me Z. 4 . R ES 
“* Commitial to prison ” in default of giving security—Section 123, Code of Crims#- 
nal Procedure—“ Sentence of imprisonment Sections 396 and a8 

The word “ sentence” in section 396 or section 397, Code of Criminal Procedure,,. 

does not include an order of committal or detention under section 123, Code of 


Criminal Procedure. | 
Queen-Empress v. Diwan Chand, (1895) P. R. Cr. No. 145; Queen-Empress v. 


Tulshya Bahtru, (1898) Katanlal, p. 970; Oueen-Empress v. Shwe Byo, S. J. L. B-- 
364; followed. Queen-Empress v. Nga Kyon,1 L. B.R. 14, referred to,. Queen= 
Empress vy. Pandu Khandu, (1898) Ratanlal, p. 774, dissented from. 


The following reference was made to the Full Bench by Sir Herbert. 
Thirkell White, K.C.I.E., Chief Judge :— 

Thirkell White, C.F%—The accused, Po Thin, was called upon to. 
furnish security for his good behaviour, under section 118, Code of 
Criminal Procedure. The order is said to be dated 2gth August 1902, 
On 17th September 1902, he was convicted of escaping from lawful: 
custody and sentenced under section 225B, Indian Penal Code, to suffer 
rigorous imprisonmeat for four months. The Magistrate ordered, but 
did not enter of the warrant, that this sentence should commence “ at 


the expiration of the other.” 


The case has been brought to the notice of this Court at the instance 
of the Local Government because it is doubted whether the Magis- — 
trate’s order postponing the sentence is one which can legally be: 

assed ; and itis further suggested that, if the sentence under section. 
2258, Indian Penal Code, must take effect from the date on which it 
was passed, it should be enhanced. 
__. [haye. been much assisted by the. argument. of the learned Assistan* 
Government Advocate,.who argued the case on behalf of the Crown, 

Section 397 of the Code of Criminal Procedure directs that when a 
person already-undergoing a sentence of imprisonment is sentenced to. 
imprisonment, such imprisonment sha]l commence at the expiration of 
the imprisonment to which he has been previously sentenced. The 
question for decision is whether imprisonment for failing to give 
security is a sentence of imprisonment within the meaning of this 
section. 

The Chief Court of the Punjab in Queen-Empress v. Diwan. 
Chand (1) held that imprisonment in default of giving security is not 
included in the expression “ sentenced to imprisonment.” 

There are two rulings of the Bombay High Court which are not: 
published in the Indian Law Reports, but which have some bearing on. 
the point. In Queen-Empress v. Pandu Khandu (2), the facts are 
somewhat obscure; but apparently one of the questions before the 
Court was on what date a sentence of imprisonment for escaping from 


(1) (1895) P. R. Cr..No. 14. | (2) (1895) Ratanlal, p. 774. 
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custody should take effect in the case of an accused person who had 
been adjudged imprisonment in default of furnishing security under 
section 123, Code of Criminal Procedure. The pertinent remarks in 
the order of the Court are as follows :-— 

“ The sentence passed for the escape is, under section 396, legal so far asthe 
original sentence is concerned. It is also legal so far as the order sentencing to 
rigorous imprisonment undef section 123 is concerned if that order is one to which 
the word ‘sentence * as used in section 396 may be applied, and there appears to 
be no authority or reason for excluding this order or nol calling ita sentence. The 
contrary view of the Sessions Judge would occasion the inconvenience of oyr 
having to hold that the present is a casus omissus from the Code.” 

In the later case of Queen-Empress v. Tulshya Bahiru(1) in which 
one of the Judges who passed the order had also been a member of 
_the Court which passed the order in the case cited above, the accused 
was ordered to furnish security for good behaviour and in default was 
directed to suffer rigorous imprisonment for six months. While under- 
going imprisonment he was sentenced to rigorous imprisonment for 
two months under section 224, Indian Penal Code. The imprisonment 
was ordered to commence after the accused had furnished the security 
required of him or after he had undergone the rigorqus imprisonment 
awarded-under section 123 of the Code of Criminal Procedure. The 
Sessions Judge referred the case to the High Court, being of opinion 
that the word “-sentence”’ in section 397 of the Code of Criminal 
Procedure did not include an award of imprisonment under section 
123. The order of the Court was as follows:— 

. “This is a case not expressly provided for by the Code, but we think that the 
Sessions Judge isright, and thata sentence for a substantive offence must com- 
mence al once and cannot be postponed to take effect at the expiration of the sen- 
tence of imprisonment which the convicted person was at the date of the conviction 
undergoing in default of giving security for good behaviour.” 


Inthe case of the Queen-Empress v. Shwe Byo (2), it was held 
that the imprisonment:ordered in default of security was not a punish- 
ment for an offence; and that a Magistrate was not justified in post- 
poning the commencement of the sentence of imprisonment for a 
substantive offence until the term of imprisonment awarded under 
section 123, Code of Criminal Procedure, had expired. 


In the case of the Queen-Empress v. Nga Kyon (3), a somewhat 
different point was dealt with. But there are remarks by the learned 
Chief Ju ge which bear upon the point under consideration. He 
observed that section 397 of the Code of Criminal Procedure would not 
warrant the postponement ofa sentence for a substantive offence to 
the close of the term of imprisonment suffered under section 123 of the 
Code .of Criminal Procedure because the latter is not a sentence of 
imprisonment within the meaning of section 397, 

The weight of authority seems to incline to the opinion stated by 
the Judicial Commissioner and the late Chief Judge of this Court. But 
in view of the arguments of the learned Assistant Government 


1) (1898) Ratanlal, p. 970. YS J.L. B. 364.- 
(1) (1898) noe J 2) SJ 364. 
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1903. Advocate and of the earlier of the two Bombay cases which I have 
Pia, cited, I do not think that the point is free from difficulty. 7 
mae yaaa ‘I therefore refer to a Full Bench the fol lowing question : 
Nea Po Turn. Does the word “ sentence ” in section 396 or section 397, Code of 
—— Criminal Procedure, include an order of committal or detention under 


section 123, Code of Criminal Procedure ? 
‘The opinion of the Bench was as follows :— 

Thirkell White, C.¢.—The weight of authority, as indicated in 
the order of reference, inclines to the conclusion that an order adjudg- 
ing imprisonment in default of security under section 123 of the Code 
of Criminal Procedure is not a sentence within the meaning of section 
397, Code of Criminal Procedure. There is, however, the authority of 
the earlier of the two Bombay cases cited which seems to be to the 
contrary. Sh ht 

I am disposed to think that that view is correct. The word “ sen- 
tence ” is nowhere defined in the Code of Criminal Procedure. And 
it seems to me that an order for the committal or detention of a per- 
son in default of furnishing security, under section 123 of the Code, 
may well be regarded as a sentence of imprisonment for the purpose 
of section 396 and section 397, Code of Criminal Procedure. There 
ean be no doubt that detention in rigorous imprisonment is punish- 
ment and not merely a temporary seclusion for preventive purposes. 
And | think the same may be held, though with somewhat less force, 
in respect of simple imprisonment. I do not think that the question 
is affected by the consideration that the imprisonment can be termi- 
nated at any time if the prisoner furnishes security, The same consi- 
deration would apply to imprisonment in default of payment of a fine. 
Nor does it seem to me that the rule laid down by section 120, sub-sec- 
tion (7), of the Code of Criminal Procedure would be unnecessary, if it 
were held that an order adjudging imprisonment under section 123 was 
a-sentence. That subesection. relates.to the period-for which security. 
is required. whether security is.furnished or not, --But.for this sub-sec- 
tion, it might happen that the period, or part of the period, for which 
security is required would be spent in jail. Asa matter of fact, the 
sub-section was obviously intended for the most part to meet cases 
in which security to keep the peace is demanded on conviction. It ~ 
would seldom be necessary to place on security for good behaviour a 
“person under sentence of imprisonment. 

Unless it is held thata person imprisoned under section 123, Code 
of Criminal Procedure, is undergoing a sentence of imprisonment, it 
must be held that the case is one not provided for in the Code. If the 
contrary is held, no inconvenience or doubt can arise. Moreover, if 
a person imprisoned in default of furnishing security escapes or tries 
to escape from jail, he is punishable under section 225B, Indian Penal 
Code.: The maximum term of imprisonment under that section is six 
months. If therefore it is held that imprisonment under that section in 
acase where the accused is undergoing imprisonment under section 123, 
Code of Criminal Procedure, must begin from the daté of sentence, it 
is obvious that a person from whom security is demanded for a year 
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and who is imprisoned in default could escape or try to escape at any 
time during the first six months of that period without being liable to 
any additional punishment. He cannot be punished departmentally 
as escaping from prison is not a prison offence. This can hardly be 
the intention of the Legislature. | 

In my opinion, the Magistrate’s order in this case was correct and 
I would answer the reference in the affirmative. 

Fox, $.—The matter raised in the question referred has been left 
in doubt by the Legislature. I incline to the opinion that a committal 
order under section 123 of the Criminal Procedure Code is not a “ sen- 
tence " as contemplated in section 396 and section 397 of the Code. 

The provisions of Chapter VIII of the Code have fo? their object 
the “ Prevention of Offences ”’: it is no doubt anomalous that in order 
to prevent a person offending, he may be subjected to punishment of 
the same nature as that which he might have to undergo if he had ac- 
tually offended, but the methods which may be adopted to ensure good 
behaviour or the keeping of the peace do not aftect the main object of 
the provisions 

I agree with Mr. Meres in thinking that if a prisoner detained in pri- 
son for failure to give security is convicted of an offence and is sen- 
tenced to imprisonment, the object of the proceedings against him for 
security has been attained, for the danger to the public arising from 
the risk of his being at large without security cannot arise so long as 
he is detained in prison for an offence (rz). 

The peculiar wording in section 123 authorizing an order for impri- 
sonment must have been designedly adopted: it differs markedly from 
the wording of sub-section (2) of section 367, in which provision is 
made for a sentence of punishment upon a conviction being stated in 
a judgment upon a trial. 

ln my opinion the ordinary meaning of the word “ sentence " when 
used in connéction with criminal proceedings is that~ part of the-judg-: 
ment or order which states the award of punishment ‘on-an offender 
found guilty. of an offence, and I think that following the ordinary 
rule of construction the word must be taken to be used in that sense 
in section 396 and section 397 of the Code of Criminal Procedure. To 
read it in any other sense requires, in my opinion, specific authority 
from the Legislature. 

[ would answer the question referred in the negative. 

Sirks, ¥.—I1 concur in the view expressed by Mr. Justice Fox that 
a committal order under section 123 of the Criminal Procedure Code is 
not a sentence as contemplated in section 396 and section 397 of the 
Code. The learned Chief Judge in his order of reference admits: that 
the weight of authority is in favour of this view. 

It seems curious that the word “ sentence ” was not defined when 
the General Clauses Act (X of 1897) was passed. In the Century. 
Dictionary a sentence in law is defined as follows: “ A definitive 
‘judgment pronounced by a Court or Judge upon a crimina/; a judicial 
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1903. ‘decision publicly and officially declared in a criminal prosecution. 
"In technical language sentence is’ used only for the declaration of 
var judgment agarust one convicted of a crime ot in maritime causes.” 
Nea Po Tarn. In Wharton’s Law Lexicon it is defined as ‘a definitive judgment pro- 
= nounced in a cause of criminal proceeding. The sentence of a Court 
_may be dispensed with intwo ways: by the pardon of the Crown: and 

by @ finding of insanity under 27 and 28, Vict.,C. 29.” - 

The words used in section 124, “ imprisoned for failing to give secu- 
rity under.this chapter,” seem to have been designedly used and the 
general powers given to the District Magistrate to release persons so 
imprisoned when it can be done without hazard to the community seem 
inconsistent with the idea of this detention in jail being regarded as 
a sentence ol imprisonment, In the case of detention in a reformatory 
school under section 8 of Act VIII of 1897, where the detention is zx- 
stead of undergoing the sentence the powers of release are reserved to 
the Local Government under section 14, and it is the Local Government 
which exercises the King’s prerogative of pardon under Chapter XXIX 
of the Criminal Procedure Code. 

The particular case of a person imprisoned for failure to give secu- 
rity escaping from jail was doubtless overlooked, but * conspiring to 
escape’ is also a jail offence: see section 45 of Act IX of 1894: and is 
punishable under section 46, Even if this were not the case I concur 
with Mr, Justice Fox in thinking that it rests with the Legislature to 
supply the omission. [I would therefore answer the question re- 
ferred to us in the negative. = 
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‘Criminal Revision Before Sir Herbert Thirkeli White, K.C.1£., Chiet Fudge, and 
No. 309 af 1903. Mr. Justice Birks. 


sa i NGA PO NYUN »v. KING-EMPEROR. 
nie Messrs. Thin oF Pennell—for applicant. re 


Sectirity proceedings — Powers of Sessions Fudge under. section-123, Code of Crimi- 
: - + mal Procedure—Objict of securtty szctions of the Code, - 

A Sessions Judge to whom a case is referred under section 123 (2), Code of Cri- 
minal Procedure, may, under section (3), imps conditions regarding the character 
of the sureties who may be accepted. But such conditions must be reasonable 
and capable of fulfilment. ; 

In such a case, the Sessions Judge should himself pass orders regarding the 
acceptance of sureties tendered, and cannot subsequently cancel an order accepting 
asurety. Section 122 also considered. 

The primary object of Chapter VIII of the Code is that persons of ill-reoute 
should be put on security, not that they should be imprisoned as a punishment or 
safeguard. 

Aarilal Buch, 1. L. R. 22 Bom. 949; Ram Lal Acharjia, .C. W. N. 394 ; 
Fhojha Singh, i. L. R. 24 Cal. 155; Aing-Emperor vy. Nga Po Thin, vide p. 72 
supra, referred to. . 

Thirkell White, C.F¥--On 11th August 1902, the Subdivisional 
Magistrate passed orders requiring Po Nyun to furnish security in the 
sum of Rs, 500, for three years, with four sureties: On 26th August 
1902, the Sessions Judge to whom the proceedings were submitted 
passed orders requiring the accused to furnish security in the sum of 
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Rs. 200, with two sureties, for three years. He directed that the 
sureties should be local men of good reputation and standing who were 
in a position to control and influence Po Nyun. 


On 20th August 1902, four men, Shwe U, Maung Ket, U Bya and 
Po An, were tendered as sureties. The Subdivisional Magistrate 
directed an enquiry by the Township Magistrate The Township 
Magistrate reported that the sureties were of sufficient substance and 
that they professed themselves able to take care of Po Nyun. The 
Subdivisional Magistrate required a further report. It was then 
reported that the sureties would not, inthe Township Magistrate’s 
opinion, be able to look after Po Nyun. The Magistrate said that Po 
Nyun lived in Shwe U’s house; and that the other three men men- 
tioned were relatives of his wife. He recommended that these sure- 
ties should not be accepted. On 26th September 1902, the Subdivi- 
sional Magistrate declined to accept the proposed sureties on the 
ground that they were uader the influence of Po Nyun. 

On 27th October 1902, the accused’s wife petitioned the Sessions 
Judge, and on 6th November the Sessions Judge directed the release of 
Po Nyun if his father-in-law, one Lu Nge, consented to join as surety. 
This was in accordance with the view of the Township Magistrate. 
But when Lu Nge offered to stand as a surety, the District Magistrate, 
whose standing in the matteris not apparent, directed that the order of 
the Sessions Judge should be suspended as Lu Nge was an habitual 
gambler and not a proper person to be a surety. On 2yth November 
1902 the Sessions Judge passed a fresh order. He cancelled his 
order of 6th November, and directed the District Magistrate himself 
to enquire and report on the eligibility of the four men who had been 
proposed as sureties. On troth December 1g02, after enquiry, the 
District Magistrate reported that the sureties were men of sufficient 
means, but that it was doubtful whether they fulfilled the condition as 
to controiand influence. .He considered it difficult to understand 
why, any one. should wish. to become security for sucha man as Po 
Nyun, except under the influence of fear or recompense. On this 
report, on 22nd December 1902, the Sessions Judge heid that the sure- 
ties were not fit and proper persons and he declined to interfere with 
the order of the lower Court rejecting them. 

It is objected, in the first place, that the order of the Sessions Judge, 
imposing ‘conditions as to the character of the suretits, was illegal, 
Under section 118 of the Code of* Criminal Procedure, no person can 
be ordered to give security of a nature different from that specified in 
the order under section 112. And in that croer, in this case, there is 
no mention of the character of the persons to be required as sureties, 
The wording of section 123, sub-section (3), is, however, very wide. 
It authorizes the Sessions Judge tc pass such order as he thinks fit, 
provided that the period of imprisonment in default of security does 
not exceed three years. Itseems, therefore, that the Sessions Judge 
has a very wide discretion and that he is not even bound by the term 
for which security has been demanded by the Magistrate. 1 am not, 
prepared to say that the Sessions Judge exceeded his powers in: 
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1903- prescribing the qualifications of the sureties, But the conditions imposed 
Nea Po Nyun must be reasonable and such as are capable of being fuifilled. Now 
%% the direction that the sureties should: be local men of good reputation 


Kina-EMppror. and Standingis a reasonable order. But, if the rest of the direction 
mana means that.only such persons may be accepted if they can show that 
they are ina position to control the accused and influence him for 

good, then I think that this is not a reasonable condition and that i: is 

too vague to be capable of fulfilment. If it is meaut that local men of 

good reputation and standing must be produced because such men 

will be in a position to control Po Nyun and influence him for good, 

then the addition to the order is innocuous. Itis very difficult for 

any one to say whether one person is in a position to control and 
efi genics another. Andthe reasons given for thinking that the per- 
sons tendered as suretiesdo not fulfil the condition laid down by the 
Sessions Judge are not at all satisfactory. One Magistrate distrusts 
them because they are related to the accused's wife; another records. 
what other people have heard the sureties say, and apparently would 
not accept any sureties for so dangerous a man as the accused. | 
Again, it is objected that the Sessions Judge should himself have 
passed orders on the tender of sureties, and this seems to be the inten- 
tion of sub-section (4) of section 123 of the Code of Criminal Proce- 
dure. For it is to the Court which passed the order that a reference 
has to be made in the case of the tender of security to the jail autho- 
rities. It is inconvenient that this should be so; for this provision 
must involve delay in the release of prisoners, ordered to furnish 
security. But the law seems to be beyond doubt. The Sessions 
Judge’s practice has not been consistent. In some cases, he passed an 
order of his own, as he was bound to do. In his final order, he refers 
to interference with the order of the Lower Court. But he was not 
sitting as a Court of Appeal but as a Court of original jurisdiction in 

this matter. 

---—It,is further-_objected_that.the Sessions .Judge--was. bound by his 
_order. of -6th. ‘November 1902, and...could not-cancel-it or decline to 
accept Lu Nge as a surety. I. think that this position should be 
affirmed. There would be an end of all finality if Courts were at liberty 
to cancel and reverse their own orders. And the allowance of such 
liberty is at variance with the spirit of the Code of Criminal Proce- 
dure and its judicial interpretation, Having passed the order of 6th 
November 1902, the Sessions Judge had no power to vary it and was 
bound to accept Lu Ngeas one of the sureties. I am bound to say, 
at the same time, that I think Lu Nge was somewhat hastily accepted. 
He may be a man of means; buta man who is, one may almost say, 
constantly being convicted of illegal gambling, can hardly be regarded 
as a man of good reputation. Even a man who is known as a gambler, 
pure and simple, suffers somewhat in repute. And the depreciation 
of character is fhe more grave when he is shown to bea frequenter or 
promoter of common-gaming houses and illegal assemblies for gambling. 
One more point may be mentioned. It is pointed out by the learned 
counsel for the applicant, whose temperate and exhaustive argument 
wasof much assistance to the Court,’that under section 122 of the 
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Code of Criminal Procedure it is only a Magistrate who has power to 
refuse to accept a surety on the ground that he is an unfit person. 
In view of the limited terms of section 122, it is suggested that the 
Sessions Judge has not the power conferred by that section and that 
he must accept sureties of the kind specified in his order, so long as 
they are possesed of sufficient means. I doubt whether this position 
can be sustained. I think that the Sessions Judge must be held to 
have a general power of accepting or rejecting sureties for good cause 
shown, provided that the power is exercised with due and- judicial 
care and discretion. This seems to be implied in sub-section (g) of 
section 123. But even if the Sessions Judge has not the power of rejec- 
tion for the cause stated in section 122, he must be held to have the 
power of rejection on the ground that the persons tendered as suretfes 
are not of sufficient substance or that they do not fulfil the conditions 
prescribed in his order. 

I have no doubt that all the officers who have taken part in this case 
have been actuated solely by regard for the public interest as con- 
ceived by them. But I cannot help thinking that there has been a 
tendency to strain the law for the purpose of rendering it difficult for 
the accused to furnish security. I think the local officers regard Po 
Nyun as a person whom it is safer to keep in prison than to release 
on security. This may be so in this'individual case. But the law 
must not be strained in order to secure even a public advantage, It 
is better that one dangerous man should be at large, than that a prece- 
dent should be estallished which would jeopardise the liberties of an’ 
indefinite number of citizens. And it cannot be too often repeated 
that the object of Chapter VII! of the Code of Criminal Procedure is 
that persons of ill-repute should be placed on security as & preventive 
against possible hazard to the community, not that they should be im- 
prisoned as a punishment, or asa safe-guard, Imprisonment in de- 
fault of security should be the exception, not the ordinary consequence 
of.an order under that Chapter.- -In my opinion,.Po Nyun-has not had 
a fair opportunity of furnishing security and he. is. entitled to that 
opportunity. 

I would set aside so much of the order of the Sessions Judge, dated 
the 26th August 1902, as directs that the sureties should be persons 
who are in a position to control Po Nyun ard to influence him for good. 
I would also set aside all the subsequent ordirs of the Sessions Judge 
in the case and direct him to reconsider the application made by Po 
Nyun and the four persons tendered by him as sureties on 19th August 
1902. Two of these persons should be accepted as sureties, if they 
are local men of good reputation and standing and possessed of sufii- 
cient means to cover: the amount of the security, namely, Rs. 200. 
They should not be re ected because they are related to the accused 
or his wife, or because they have business relations with his father-in- 
law, or except on some definite, tangible ground that they are unfit 
persons to be sureties. A mere opinion of a Magistrate that they can- 
not be fit persons because no one would stand security for such a dan- 
gerous person as the accused, unless he were influenced by fear or the 
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hope of gain, should not be regarded as a good reason for refusing to 
accept a person tendered as a surety. 

The Sessions Judge should now proceed to dispose of the case in 
accordance with these instructions. gs 

Birks, f.-—1 concur with the learned Chief Judge in thinking that 
the Sessions judge had no power to cancel his order of the 6th No- 
vember. The order of that date appears to be a final order in the 
“nature of a judgment” as defined in A7arz/al Buch (1) and therefore 
section 369, Criminal Procedure Code, will apply. There is also a rul- 
ing, Ram Lal Acharjia (2), which saysthata Magistrate, after a surety 
has been accepted, has no power subsequently to cancel the security 
bond, though he may ~be of opinion that such surety is an unfit person. 
‘This was a decision by Ghose and Gordon, J.J. In the Bombay case, 
section 369 was held to apply to an order made as_ tothe disposal of 
property seized by the police. 

With regard to the omission of the words “ Sessions Judge” in sec- 
tion 122 I hardly think we are justified in holding that this omission is 
due toa mistake in drafting as urged by Mr. Pennell. The enquiry 
into the fitness Gf sureties, whether as to mere pecuniary means or 
general character is under the present Code ordinarily delegated by 
the Sessions Judge toa Magistrate. Under the Code of 1882 it was 
held that the Sessions Judge could not remand a case under section 
123 for further enquiry, but such. evidence as he required he had to 
take himself; vide Fhojhka Singh (3). I do not think therefore that a 
Sessions Judge is debarred by the provisions of section 122 from act- 
ing on the recommendation of the Magistrate under this section, nor is 
he compelled to accept a surety reported by the Magistrate to be 
unfit merely because the final orders have to be passed by himself. 

There is no doubt that asa Court of Revision we are empowered 
to make the order proposed by the learned Chief Judge. I concur in 
that.order and. in the remarks made as to the rea] object of the pre- 
ventive. -sections.: of the:Code...:-These...considerations. were present to 
my-mind in a -recent.-case:{4);-- where I held. that, tbe--detention-of a 
person against- whom an order of security is made is not a “* sentence of 
imprisonment.” As 


Before Sir Herbert Thirkell White, K.C.1E., Chief Fudge, and 
Myr. Fustice Fox. 
EBRAHIM v. KING-EMPEROR. 
Transefer of cases—Code of Criminal Procedure, sections 192, 110 —District Magis 
trate ovdering further enquiry into case of person discharged under section 119, 
Code of Criminal Procedure—Meaning of terms “‘ accused”? and’ “ accused 
person”—Code of Criminal Procedure, Chapter VIII, section 437. 

The District Magistrate, after calling on the accuse¢. under section 110 of the 
Code of Criminal Procedure, to show cause wliy they should rot enter into bonds to 
be of good behaviour, transferred the case for inquiry to the Subdivisional Magis- 
trate. - 


‘r) (1898), LL. R. 22 Bom. 949. (3) (1897), 1. L. R. 24 Cal. 155. 
(2) 1-C. W. N, 394. (4). Vide p. 7a supra. 
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The Subdivisional Magistrate discharged the accused, whereupon the District 
Magistrate called for the records and ordered further inquiry. 

Wad—eher discussion of the meaning of theterms “ accused” and “ accused 
person,” that the District Magistrate’s action in each case was legal. 

Satish Chandra Panday v. Rajendra Narain Bagchi, 1.L. R.22 Cal. 898; Sarat 
Chunder Roy vy. Bepin Chandra Roy, |. L. R. 29 Cal. 389; Buroda Kant Roy; 
v. Kortmuddin Moonshee, 4. C. L.R. 452; Queen-Empress v, Mona Puna 
I. L. R. 16 Bom.661; Fhoja Singh v. ‘Oueen-Empress, 1. L. R. 23 Cal. 
493 3; Queen-Empress v. Mutasaddi Lal l. L. R.21 All. 107; Atng-Emperor v. 

‘yasuddin, 1. L. R.24 All 148 ; and Srinath Roy v, Ainaddi Halder, 1. L. R. 
24 Cal. 305 ; referred to. 


Gudar Singn, |. L. R. 19 AIL 201 ; Imam Mondal, 1. L. R. 27 Cal. 663, dissented 
fom 


; Phone F.—The case has been referred to this Court by the Sessions 
Judge. = 
Upon receipt of information the District Magistrate issued an order, 
under section 112 of the Code of Criminal Procedure, to the respond- 
ents to show cause why they should not enter into a bond for their 
good behaviour for the term of a year. The substance of the informa- 
tion set out in the order was that the respondents were habitual 
receivers of stolen preperty. 

On the ground of pressure of work, the District Magistrate trans- 
ferred the inquiry from himself to the Subdivisional Magistrate. The 
latter inquired into the cases separately, and discharged each of the 
respondents. The District Magistrate called for the records and 
ordered further inquiry into the cases. 

The first question which arises is whcther the District Magistrate 
had power to transfer the inquiry, under section 117, from himself to 
the Subdivisional Magistrate. Regarding the provisions of Chapter 
‘VIII of the Code only, it would appear as if the intention, of the Legis- 
dature was that the Magistrate who. has received and acted on inform-- 
_ation should himself inquire into the truth of it. The wording of Chaps. 
‘ter XII would, when read alone, also. seems to imply that the Magis- 
trate who has acted under section 145 should personally conduct the 
‘subsequent proceedings. In the matter of Gudar Singh (1), it was 
held that. where’'a Magistrate had acted within the meaning Of section 
117, no transfer of the case from the Court of such Magistrate could 
be made. In Satish Chandra Pandayv. Rajendra Narain Bagchi (2), 
however, it was held that the general power of a District Magis- 
trate to transfer is not taken away or cut down by anything in sec- 
tion 145. i 

In Sarat Ghunder Royv. Bepin Chandra Roy (3), it was not even 
‘contended that the transfer by a District Magistrate of proceedings 
taken under section 107, fromone Magistrate to another was illegal. 
The matter is not free .-om difficulty, because in the present case the 
transfer of the inquiry from himself to the Subdivisional Magistrate 
must ke authorized, if it can be at all, under the provisions of section 
192. : 





. I. L. R, 19 All. 291. ’ 
(2) (1895) I. L. mL. Ct 08. j G) Fagan I. L. R.29 Cal. 389. 
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That section authorises the transfer of any case of which a District 
Magistrate or Subdivisional Magistrate has taken cognizance. It is in 
a group of sections headed ‘‘ Conditions requisite for Initiation of Pro- 
ceedings,” and the first section of the group—section 1go—refers only 
to Magistrates taking cognizance of offences. 

When a Magistrate acts under section 110, the initiation of pro- 
ceedings arises under the provisions of that section, and section 190 
has no application. | | 

Looking at the position of section 192, it might appear that the 
power of transfer given by it was only intended to apply to cases taken 
cognizance of under section 190. I donot think, however, that this 
necessarily follows, and in the cases in the Calcutta High Court above 
quoted there is authority for holding that it does not. 

I would hold that the District Magistrate’s order transferring the 
inquiry to the Subdivisional. Magistrate was not illegal. 

The next question which arises is whether the District Magistrate’s. 
order for further inquiry was within his powers. Section 437 of the 
Code is the only section whichenables a District Magistrate to order 
further inquiry, and the power is confined to inquiry into a complaint 
which has been dismissed, and into the case of any accused person 
who has: been discharged. The respondents in thiscase were “ dis- 
charged ’’ under section 119, but the question remains whether they 
were ‘‘ accused ”’ persons. : 

In the case of Queen-Empress v. [man Mondal (1) the learned 
Judges held that proceedings under section 110 of the Code of Crimi- 
nal Procedure cannot be regarded as on a complaint, nor can they 
be regarded as a case in which an accused person has been discharged 
because the terms ‘accused person” and “ discharge” in section 4377 
clearly refer toa person accused of an offence who has been discharged 
from acharge of, that -offence -within, the..terms of Chapter XIX of, 


the-Code.. Consequently; they-.held that. further inquiry could not be. 


ordered into the case of a person against whom proceedings under. 
section t10 ef the Code of Criminal Procedure had been taken and 
who had .been discharged.~ ’ 


There have, however, been various rulings as to the meaning of the 
terms “‘accused person ’’ which were not. adverted to by the learned: 
Judges. 

Three High Courts have adopted the following asa definition cf 
the terms, namely, “a person over whom a Magistrate or other Court 
is exercising jurisdiction.” Jf such is the correct meaning of the 
words in one section of the Code, primd facie it is the meaning iw 
other sections. There does not appear to me to be any strong reasom 
for holding that in section 437 they must mean .omething else. 


__ Taking the words in their natural meaning, person against whom 
information has been given that he is of one or more of the descriptions: 
given in section 110 of the Code of Criminal Procedure, has been. 


(rt) (1900) I. L. R, 27 Cal. 662. 
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“' accused’? of being such, and so of being a wrongdoer although 
no specific offence is charged against him. 

In my. opinion the terms of section 437 of the Code are sufficiently 
wide to enable a District Magistrate to order further enquiry into the 
case of a person discharged under section 119 ofthe Code, and there 
is no sufficient ground for holding that they apply, in the caseofa 
discharge, only to a discharge from a charge of an offence. On the 
merits of the present case, I agree with the Sessions Judge in think- 
ing ‘that the District Magistrate’s strictures on the Subdivisional 
Magistrate’s procedure were uncalled for, and that furtherinquiry 
into the case was not necessary. I would therefere set aside the 
District Magistrate's order. 7 

Thirkell White, C. $—lI concur in the opinion that the District 
Magistrate’s order transferring the enquiry to the Subdivisional Magis- 
trate was not illegal; andI have nothing to add to the examination of 
cases and statement of reasons on that point contained in the judg- 
ment of my learned colleague. . 


As regards the second point, whether the District. Magistrate had 
ower to order further enquiry under section 437, Code of Criminal 
‘Procedure, the question is whethera person against whom proceedings 
‘are instituted under Chapter VIII of the Code is an accused person 
within the meaning of that section. On this point there is some diver- 
gence Of authority. In the case-of Buvada Kant Roy v. Korimuddi 
Moonshee (1) the High Court of Calcutta held that a person brought 
before a Magistrate for the purpose of being called upon to give 
security to keep the peace was in substance ‘‘ accused” of being likely 
to commit a breach of the peace. 

In Queen-Empress v. Mona Puna (2), the High.Court of Bombay 
in a weighty judgment held that, for the purpose of section 342, Code 
of Criminal Procedure, ‘' the accused”. meant a.person.cver whom the 
Magistrate or other Court. was exercising jurisdiction. ... 2. 

In Fhoja Singh v. Queen-Empress (3), the High Court at Calcutta 
adopted this definition of “accused” for the purposes of section 340, 
Code of Criminal Procedure. And both these rulings were cited by 
the High Court of Allahabad in Queen-Empress v. Mutasaddi Lal (4) 
as authorities for applying the same interpretation to the term “ accused 
person” in section 437, Code of Criminal Procedure. More recently 
the same High Court in Atug-Emperor v. Fyaz-uddin (5) has intimated 
adherence to this view notwithstanding the ruling to the contrary to be 
cited below. 

The only cases in which it has been distinctly held that section 
437, Code of Criminal Procedure, refers exclusively to persons ac- 
cused of offences are, Syinath Roy v. Ainaddi Halder (6) and Queen- 
Empress v. [man Mondal(7) both inthe Calcutta High Court. The 
former case is nota direct authorify on the point under reference, 





(1) (1879) 4 C. L. R. 42. (4) (2899) I. L. R. 21 All. 109% 
(2) (1892) I. L. R. 16 Bom., 661. (s) (1902) I. L. R. 24 All. 148. 
(3) (1896) I, L, R..23 Cal. 493. - (6) (1897) 1. L. R. 24 Cal, 395. 


(7) (rgoo) I, L. R. 27 Cal. 662, 


1903. 


EBRABIM 


Us 
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1903+ as it concerns the meaning of the word “complaint ” ‘The latter ruling 
aeanme is directly tothe point. But it may respectfully be observed that the 
De previous rulings of the Calcutta, Bombay and Allahabad High Courts: 
Kine-Emrsrror, as to the meaning of the term “ accused” or “ accused person” were not. 
a mentioned, and that no reasons are assigned for the opinion expressed 
by the learned judges. The relevant part of the judgment is merely 
that “ the terms ‘ accused person’.and ‘ discharge’ in section 437 clearly 
refer to a person accused of an offence within the terms of Chapter 

XIX of the Code of Criminal Procedure. ” 

It seems to me that the weight of authority is very, much in favour 
of the view that i in section 437, Code of Criminal Procedure, the term 
“accused person ”’ should be held to mean a person over whom a Crimi- 
nal Court is exercising jurisdiction. There are also reasons which 
seem to me worthy of consideraton why this view should be adopted. 
Presumably a word should be interpreted in the same sense when used 
in different parts of the same enactment. If therefore in section 437,. 
“ accused person” means a person accused of an offence, and if it dues 
not include a person against whom proceedings are instituted under 
Chapter VIII of the Code of Criminal Procedure, then it seems to fol- 
low that such a person is not a “ person accused’ within the meaning 
of section 340 and cannot claim as of right to be defended by a pleader, 
and that he is not protected by section 342, sub- section (¢), from being 
required to support his statements by oath. Again, in section 488 of. 
the Code, a person against whom proceedings for maintenance are insti- 
tuted is called “the accused.” Yet clearly he is not accused of an 
offence, ‘The reference to such a person as “ the accused’’ seems to. 
be a recognition of the correctness of the interpretation assigned in the 
rulings first cited, that an accused person is a POOR Orer whom a. 
Criminal Court is exercising jurisdiction. 

No doubt there is a difficulty in accepting this view.- For in Chapter 
VII of. the: Code. of Criniinal-Procedure- the word “accused ”’ is not. 
uséd and:-may seem to: have been avoided deliberately. But on the 
whole the difficulties of holding the contrary view seem to be more: 
serious. The use of the word “discharge” in section-119 obviates. 
another defficulty which might have been experienced. 

I therefore concur also in. holding that a District Magistrate has. 
power-to order further enquiry under section 437, Code. of Criminal 
Procedure, into the case of a person discharged by a subordinate 
Magistrate under section 119. 

As regards the merits of the case, the District Magistrate has over; 
looked the order in the Subdivisional Magistrate’s case No. 35 of 
1903, discharging Be Bya. As clearly appears from the final order,. 
Criminal Miscellaneous Case No, 32 of 1902 was concerned solely 

with Ba Saw, Be Bya being examined as a witness for the defence, 
I agree that the District Magistrate’s strictures are not justified and 
that the order directing further enquiry should be set aside. It does 
not appear that the accused had an. opportunity of showing cause why 
further enquiry should not be ordered. Itis ordinarily right that. 
such an Opportunity should be afforded. 
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Before Sir Herbert Thirkell White, K.CJ.E., Chief Fudge, and 





Mr. Fustice Fox, Civil Second Ap ea? 
MA THET v. MA SAN ON. * sa o 
Messzs. Low:s and Giles—for appellant. April 
Buddhist Law Marriage and. Divorce—Inheritance—Rights of child of wife oth, 
: who has left her husband—Form of suits for share of inheritance. . 7903+ 


Under Buddhist Law, a divorce may be effected by the voluntary departure of 
the wife from the husband for a period of one year. Ifsuch departure is without 
good and sufficient reason, the wife loses all claim on the joint estate. 

The right of a child of the defaultixg wife to inherit her father’s estate depends 
on the special circumstances df the case. ; 

A suit for a share of an inheritance should ordinarily contain a prayer for the 
mea of accounts and for administration of the estate and all interested parties 
should be joined. 

Mi Thaik v. Mi Tu, S.J. L. 8.184; Ma Pon v. Po Chan, U.B.R. (1897-98) 
55, and Chan Toon, L. C. Vol. II, p. 220 referred to. 

fox, F7.—The plaintiff, who isthe daughter of Maung Tha Ya, 
by Ma Shwe Min, one of five wives Maung Tha Ya had during his 
life, sued the defendant, who is his widow and the administratrix of 
his estate, for Rs. 1,250, which she alleged to be a one-eighth share 
of that estate, to which sle was entitled as the child of a former 
matriage. 

The defendant resisted the claim on the ground that before Maung: 
Tha Ya’s marriage with herself, he and Ma Shwe Min had been 
divorced, and onsuch divorce the plaintiff had been given to her mother 
with certain property. 

Both the lower Courts have held that on the separation of Maung 
Tha Ya and Ma Shwe Min, there was no division of property : this 
appears to havebeen thechief reasonfor their also holdiag that there 
had been no divorce, Thislatter conclusion is an inference made from 
the facts found,and such inference is open to question: upon second 
appeal... The first and secend grounds ofappeal:are to the effect 
that the findings of fact did not justify the conclusion that Ma Shwe 
Min had not been divorced, ‘and that on them it should be held that 
there had been a divorce. = 

The facts found by the original Court were— 

(1) That Maung Tha Ya and Ma Shwe Min lived together as man 
and wife for about ro years. 

(2) That they then quarrelled, and Ma Shwe Mia left the house 
where they lived together, taking with her the plaintiff, 
who was thena child of about 10 years ofage. There was 
no division of property between the husband and wife, 
although Maung ha Ya was fairly well off at the time. 

(3) That thereafter Ma Shwe Min lived in houses of various 
relations until she died about two years after the separation ; 
during that time she made no attempt to obtain maintenance 
from him, and (presumably) he provided nothing towards her 


support. 
Protanto overruled by Thein Pe v. U Pet, 3 L.B.R. 175. 


1903. 


— =a 
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(4) That Maung Tha Ya married the defendant about a year 
after the separation. 

(5) That after Ma Shwe -Min's death, the plaintiff lived in the 
house of an aunt, but when she was between 12 and I5 
vears of age, Maung tha Ya received her back intohis house, 
andshe lived with him andthe defendant for 10 years or 
more until she was about 26 years ofage During that time 
she was treated by Maung Tha Ya as a daughter, 


(6) That she then left her father’s house, and was for some time 
in a semi-insane condition. 

(7) That when she left the house Maung Tha Ya caused en- 

~ “quiries.to be made about her, and when she was found, he 
assented toherliving with an aunt, and offeréd to pay for 
her support, and visited her where she was living. 

(8) That in less than a year from the time she Jeft his house 
the plaintiff married without his consent, and during the 
six years which followed before her father’s death he took 
no notice of her, and n«ver recognized her husband. 

(9) That she was present at his funeral. 


The only ground taken on appeal tothe Divisional Court was that 
the District Court had erred in holding that the plaintiff's mother 
had not been divorced from Maung Tha Ya, and that therefore she 
was entitled to a share in his estate. ‘The Divisional Judge does not 
deal with all the findings of fact by the District Judge, but 1 do not 
understand that he differed from any of them, consequently the case 
may betreated as if there were concurrent findings of fact as above 
set out. ) 

Upon those findings it appears to me that the Courts were justified 


- in drawing the inference that there had been no divorce by mutual 


consent at the time. of the.separation. The marriage’ ‘tie, however, 


“may -bé dissolved in other ways than by mutual consent at-the time of 


separation. The District Judge dealt with the question whether it 
had been dissolyed in ccnsequence of desertion of Ma Shwe. Min by 


her husband, and held that as the period of three years had not elapsed 


subsequent to the separation and before her death, no divorce had 
been brought about in that way. 
This method does not seem to have any application to the case. 


There is another method in which a divorce may come about, and 
that is expressed in the following extract from section 17 of Book V 
of the Manukyeé:-- 


“ If the wife, not having affection for the husband, shall leave the house where 
they were living together, and if during one year he does not give her one leaf of 
vegetables, or one stick of firewood, let each have the right of taking another hus- 
band and wife; they shall not claim each otheras husband and wife; let them 
have the right to separateand marry again. If * * * the wife has left 
the house, and within one year the husband shall take another wife, of the propert y 
of both, what was brought at marriage, and that which belongs to both, havine 
counted one, two, and weighed by ticals, let all the property be demanded an 
taken from the person wi? failed in his or her duty as husband or wife, by the 


11. ] LOWER BURMA RULINGS. 87 


— 


other who has become the lord of it; and if (the person in fault) comes to the house 
of the other (the person not in fault),may turn (the other), out but not accuse each 
other of taking a paramour, or seducing husband or wife.” 

The finding of fact seems to me to bring the case within the above 

statement of the law, and I am inclined to think that the proper infer- 
ence to be drawn from those facts was that the marriage tie between 
-Maung Tha Ya and MaShwe Min was dissolved on the expiry of a 
yar from the date on which she left his house. 
__ No question of division of property arises in such acase. Even if 
Maung Tha Ya wished tor the separation or was not opposed to it, 
Ma Shwe Min was the one who separated herself from him, and by so 
doing she forfeited all right to share in the joint property. 

It appears to be the spirit of Burmese Buddhist Law that the spouse 
_who scparates or wishes toseparate from the other without good and 
sufficient cause must give up all claim to the: joint property—com- 
pare Manukyé Book XII, section 3. 

There remains, however, the question whether, upona divorce 
brought abort in the way I have referred to, a child taken by the 
mother loses all right to share in the inheritance of the father’s estate. 
The leading authorities favouring the view that children who upon a 
divorce go and live with one parent are not entitled subsequently to 
share in the inheritance of the cther parent are (in Lower Burma) 4/7 
Thatkv. Mi Tu (1) and (in Upper Burma) Ma Ponv. Po Chan (2), 
In.each of those cases, however, there had been a divorce by mutual 
consent, and there had been a division of property. There had also 
been a complete severance of the children who went with the mother 
from connection with the father, and ciscontinuance of filial relations 
towards him. In Maung Pev. Ma Myitia (3), the learned Judicial 
Commissioner said that he would hesitate to press the rule against a 
child of tender years, who has had no opportunity of exercising reason- 
able choice, andin that case; although there had been a. division of 
property on the ‘divorce, the:child who-was! taken by ver mother. was 
held entitled tc share in her father’s estate. : 

The present case appears to me to be even stronger than that case 
in favour of the view that it does not follow as a necessary consequence 
that a child taken by one parent upon a divorce. loses all right to in- 
heritance in the estate of the other parent. een 

The plaintiff in this case was only ten years of age when her 
mother took her away with her; there was no division of property on 
the separation of the parents ; and filial relationship between the plain- 
tiff and her father was resumed and continued for many years after 
the separation. I would holdthen that notwithstanding that the mar- 
riage tie between her mother and father may have been dissolved, the 
plaintiff had a right to share in her father’s inheritance when he died. 

The fourth ground of appeal is to the effect that even if Ma Shwe 
Min was not divorced the plaintiff was not entitled toany share in 
the estate of her father, but this ground has not been pressed. 


S. .L.B. 184. | (2) 2-U. B. R.(1897—01), 116, 
SJ (3) tas rome L. C. Vol. II, p. 220. 
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The fifth ground is that the learned Judge should not have decreed 
Rs, 1,250, or the full amount of the one-eighth share claimed, to the 
plaintiff, but should before making the decree have ordered an enquiry 
into the value of the estate which had come tothe hands of the de- 
fendant as administratrix, andas to the heirs of the deceased, and as 
to what amounts such heirs were respectively entitled to. 

This ground appears to me to be a good ground, and on the autho- 
rities it may, | think, legitimately be considered on second appeal, 
although it was not taken in the lower Appellate Court. , 

Even if the plaintiff was solely entitled to the one-eighth share in 
the estate which goes to a child or is divisible amongst children of a 
former marriage, the value of the estate come to the hands of the 
defendant had not been definitely ascertained, and in order to ascertain 
how much the plaintiff was entitled to, the taking of an account was 
almost necessarily involved. The valuation of an estate upon an 
application for letters of administration affords no exact criterion of 
what the share of each person entitled to share in the estate will even- 
tually amount to. Such valuation is a valuation of the property which 
the applicant expects will come to his hands. Some ol! the property 
may never be realized, or perhaps more may come to the adminis- 
trator’s hands. The sharers are entitled to share in what actually 
does cometo his hands. Consequently in a suit by a sharer for his. 
or her share in-an estate the taking of an account is almost neces- 
sarily inyolved, and in such asuit there should ordinarily be a prayer 
asking for an account and for the due administration of the estate 
under the orders of the Court, as contemplated by section 213 of the 
Code of Civil Procedure. Form 130 ol the 4th schedule indicates the 
accounts and inquiries which should be ordered and made insuch a suit 
under a preliminary order, and the Forms in No. 131 indicate the 
shapes in whicha final decree should be made. 

In such a suit and under a igen eal order the whole_estate can. 


‘be ascettained and each shater’s rights determined finally and so that 
further litigation regarding matters connected with the estate may be 


avoided, Section 42 of the Code provides that every suit shall be 
framed with this latter object. if 
In the present case not only was the amount of the estate not defi- 
nitely ascertained, but it was indicated in the pleadings that there 
were other children of Maung Tha Ya’s marriages who might possibl 
make claims to share in the one-eighth share which the plaintif 
claimed. 
I think the decree of the original Court should be set aside, and in 
lieu thereof there should be a preliminary order as follows :— 
1. It is declared that the plaintiff as a daughter of Maung Tha Ya 
by a marriage previous to his marriage with the defendant is, entitled 
to share in the estate left by him. 
2. It is ordered that the following accounts and enquiries be taken 
and made; that is to say:— | 
(1) An inquiry as to who were andare the heirs at law of the 
deceased Maung Tha Ya entitled to share in his estate. 
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(2) An inquiry as to what share in the deceased’s estate each 1903. 
heir was and is entitled to. s ore 
(3) An account of the funeral expenses paid out of hi-estate. ™4 ale 
(4) An account of the moveable property of the deceased come Ma San Own. 
to the hands of the defendant or to the hands of any - —— 
other person by her order or for her use. 
(5) An account of the moveable property of the deceased still 
outstanding and unrecovered. . 
(6) An account of what immoveable property the deceased 
was seized of at the time of his death. — = 
(7) An inquiry what were the incumbrances (if any,) affecting 
the immoveable property of the deceased or any part 
thereof at the time of his death. eee 
(8) An account so far as possible of what is due to the several 
incumbrancers.. ~, 
(9) An account of what was and is due to the creditors of the 
| deceased. 
3. And it is further ordered that for the purposes of the inquiries 
and accounts hereinbefore directed advertisement shall be made or 
public notice shall otherwise be issued calling on creditors and all per- 
sons claiming to be interested in the estate to come in, and prove 
their respective debts and claims on or before the 1st day of July 1903 
and that special notice be issued to the persOns named in the plead- 
ings to come in and prove their claims (if any). 
4. And it isfurther ordered that this suit be adjourned until the 
1st day of July 1903 for consideration of the claims which may be put 
forward and of the inquiries and accounts ordered to be made and 
taken. : 
5. And it is furthér ordered that the defendant do from time to 
time pay into.Court:such ‘sums as may be-requisite for:.carrying out 
any..matters: or things necessary for the due administration .of the 
deceased’s estate by the Court. . 
I would allow this appeal and modify the decree of the original 
Court accordingly. The costs of both the plaintiff and the defendant 
throughout the procecdings should, I think, come out of the estate. 
Thirkell White, C. ¥—1 concur. 


. Before Mr. Fustice Thirkell White, Chief Fudge, and Civil First Appeal 
Mr. Fustice Fox. 4 "No. 3 0f 
LEE LOKE SHAIN v. LIM TIE MUN. Aor 
Messrs. Eddss, Connell and Lentaigne— Messrs. Lowis and Giles—for digs - 
for appellant. respondent. 


Jemporary injunetion—Property wrongfuly sold in execution of decree—Applica- 
: tion of section 493, Code of Civil Procedure, 


In deciding an application for a temporary injunction under section 492, on the 

ane that property is about to be wrongfully sold in execution of a decree, the 

ourt may have regard to peasy convenience, and expediency, as indicated 
by the prsmd facie merits of the applicant’s case. 
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1903. Kirpa Dayal vy. Rant Kishori 1. 1.. R. to All. 803 Chandidat Fhe v. Padmanand 
— Singh Bahadur, 1. L, R. 92 Cal. 459, followed. ~ 


v. Thivkell White, C. F.—In this-case, the respondent, Lim Tie Mun, 
Lim Trs Mun attached a house known as No. 48, Latter Street, in execution of a 
decree against one Moy Htone Shoke. The petitioner, Lee Loke 

Shain, whe is Moy Htone Shoke’s son-in-law, obtained the removal of 

the attachment on the ground that the house was his. Lim Tie Mun 

then instituted a suit and obtained a declaration that the house was 

liable to attachment in execution of the decree against Moy Htone 

Shoke. Against this decree an appeal is pending and in the meantime 

the petitioner asks for an injunction restraining the respondent from 

proceeding to the execution of the decree against Moy Hione Shoke. 

The application is too broadly stated; what is really sought is an 1n- 

junction restraining the respondent from bringing the house in ques- 

tion to sale in execution of the decree against Moy Htone Shoke pend- 

ing the disposal of the appeal, to which the petitioner and respondent 

are parties.. Section 492 of the Code of Civil Procedure provides 

among other matters that if it is proved that any property in dispute 

in a suit is in danger of being wrongfully sold in execution of a decree, 

the Court may granta temporary injunction staying and preventing 

the sale. The only question seems tobe whether the house in ques- 

tion in this case can be said to be in_danger of being wrongfully sold. 

In opposition to the application it has been urged that the policy of 

the Code of Civil Procedure is that execution should not be stayed 

merely because an appeal has been filed (section 545). But, on the 

other hand, the last paragraph of section 546 shows that the law is 

specially careful as to the sale of immoveable property. In the cases 

in the Caleutta High Court which were cited to us in argument 

(Brojendva Kumar Rat Chowdhurit v. Rup Lall Doss) (1) and ina 

later case in the same High Court (Amty Dulhin v. Admintstrator- 

General of Bengal) (2), the..circumstances- in .which-an injunction 

-might properly-be-granted under section 492, Code of Civil Procedure, 

“were.not considered. Butin the caseof Arrpa Dayaiv. Rani Kishort 

(3) in the Allahabad High Court, the ruling is apposite. In that case 
Straight, J., took into consideration the word “ wrongfully,” which 
forms the difficulty in the application of the section, and on the 
ground that the sale of the property might involve complications and 
further litigation, while the grant of an injunction till after the deci- 
sion of the appeal would result in no practical harm to any one, he 
granted an injunction restraining the sale. Jn principle that case dces 
not seem to be distinguishable from the present case and the facts 
were similar. I think this authority may weli be followed and that the 
injunction asked for should be granted. The inconvenience of having 
had the property sold.should the petitioner succeed in his appeal is 
greater than would be the inconvenience caused by the delay in effect- 
ing the sale should the appeal be unsuccessful. I think also that the 
property may reasonably be said to be in danger of being wrongfully 


0) (0886) I, L, R, 12. Cal, sts. | (2) (1896) I. L. R. 23 Cal. 351. 
(3) (1888) I. L. R. ro All, 80. | 35 
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sold when, if the appeal succeeds, the sale would have been wrongful 1903+ 
though not illegal. : Seay 
Fee $l concur. Iwould only add that to justify the issue of aL™* Lox® Saane 
temporary injunction, it is sufficient if the applicant shows that he has Lim Tis Mon. 
a fair question to raise in the suit or on the appeal, and that the pro- — 
perty should be preserved iz statu guo, see Chandidat Fha vy. Pad- 
manand Singh ahadur (1). The appellant in this case claimed the 
Property uncer a registered deed of sale, and was in possession of it. 
pon the face of the judgment there is no indication that the case 
is one-in which the defendant-appellant cannot have any good ground 
for appealing. ; 
In view of this and of the difficulties which must almost inevitably 
arise if the property is sold pending the appeal, and if afterwards the 
original decree is reversed, | would grant an injunction restraining the 
respondent (plaintiff) from briuging the property to sale in execution 
of his decree against Moy Htone Shoke pending the final decision of 
this appeal. 


Before Sir Herbert Thirkell White, K.C LE. Chief Fudge, and Civil First Appeat 


: ’ No. 71 of 1903. 
Mr. Fustice Fox. April 6th, 
DEVCHAND KHATOO asp oruers v. BIRJEE COOMAREE. 1903. 


Mr. Lentaigne—for appellants. | Mr. Cowasjee—for respondent. = 
Witness failing to attend in obedience to summons—Adjournment of case— 
4 Acceptance of goods—Indian Contract Act, ss. 113, 118. 

If one of the witnesses called by a party fails to attend in obedience to the sum- 
mons the Cutirt is not bound to adjourn the hearing in order that the presence of 
the witness be.may secured and his evidence taken. 

“ Acceptance” distinguished from “ receipt ” of goods, Indian Contract Act, 
section 118. Ne 
+ . Vyraven Chetty v. Oung Zay,C.R. 51 of 1860; Afitchell Reid-&-Co., v. Buldeo 
Doss Khettry, 1,.R. 15 Cal. 1; Hetlbutt v. Hickson L.R,7 C. P.438; and 
‘Addison oh Contracts, toth edition, 519, referredto, °° Mo he aay 

Fox, f.—Admittedly the’defendants sold to the plaintiff 1,340 bags 
of ready milied “ Usual Straits quality ’’ rice milled by Messrs. 
Gillanders, Arbuthnot and Company. The contract was expressed by 
filling in some words and figures on a printed form of contract intend- 
ed to be used for contracts for sale of rice fo de milled. The printed 
conditions on the form, which are applicable to such latter contracts 
only, were not struck out, and even the weight of bags printed on the 
form was left unaltered, when it is evident that the parties contem- 
plated bags of less weight. 

So far as the contract goes there is nothing to indicate that the goods 
were ascertained at the date on which the contract was made. For 
all that appears the defendants may have had at the time a larger 
nuMber of bags of Messrs, Gillanders Arbuthnot’s milling. 

Three days after the contract the defendants presented their bill for 
the rice and the amount was paid. The bill contained a reference to 


(1) (2895)I. L. R. 22 Cal. 459. 
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1903. the contract under which Messrs. Gillanders, Arbuthnot and Compan ; 
eee had milled certain rice, and to the delivery order which they had 
KHATOO given for it, and on payment of the bill this delivery order was handed 


v. over to the plaintiff’s manager. 
‘Binsez Coomaree — Although one of the plaintiff’s native witnesses says be went to take 
ame delivery in September, it is clear that the plaintiff's employees did 
not go to the mill to take delivery until the 12th October or shortly 
before it. This was about three weeks after the delivery order had 
been handed over. In the process of removing the rice one of the 
bags burst, and on seeing the contents the man taking delivery reported 
to the plaintiff's firm, ‘and after further inspection the plaintiff's 
advocates were instructed to write to the defendants calling upon 
them to remove and take back such rice as was not of the quality con- 

tracted for. 

They also gave notice that the plaintiff firm intended to have the 
rice surveyed. The rice was surveyed, and the result was. that the 
surveyors pronounced the rice to be not of “ Usual Straits quality white 
rice.’ The plaintiff sued for recovery of the price which had been 
paid: during the course of the suit the plaintiff's manager was appoint- 
ed receiver, and as such sold the rice in February of the following 
year. ; 

The learned Judge on the Original Side gave the plaintiff a decree 
for the price which had been paid and interest, less the amount receiv< 
ed by the plaintiff’s manager on the resale. 

The chief grounds of appeal contest the plaintiff's right to sue for 
the return of the price, and it has been urged that if there was any 
breach of warranty the plaintiff's remedy was a suit for damages or 
compensation for such breach, 

In the original Court some misunderstanding and confusion appears 
to have arisen in consequence of both parties having made reference 
to a sample which had been shown to the plaintiffs’s manager before 

. the contract-was-niad@e------. se eect : 
.,, -On.the-hearing-of the appeal neither has conténdéd that the sample 
had any material bearing on the case, 

What was contracted for was “ Usual Straits quality rice’ and 
even if the contract had been a sale by sample, which it is now admit- 
ted it was not, the plaintiff was entitled to rice falling under the 

_denomination contracted for, and under section 113 of the Contract 
Act there was an implied “warranty on-the part of the defendants 
that they would deliver rice of that denomination. 

The evidence is overwhelming that the rice which the plaintiff 
received under the delivery order was not, and would not pass as 
“* Usual Straits quality white rice.” One of the grounds of appeal 
however is that the Judge erred in not allowing the defendants a post- 
ponement to obtain the evidence of the manager of Messrs. Gillanders, 
Arbuthnot and Company's mill, whom they had subpoenaed. What 
happened was that the defendants on the r9th May took out a sum- 
mons tu serve amongst others “ the mill-manager of Messrs. Gillanders, 
Arbuthnot and Company, ” to appear on the 21st May to give evidence 
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ind to bring with him books showing the quality of rice milled under 1903. 

the firm’s contract referred to in the defendant's bill against the aes, 
plaintiff, and other books referring to another contract. The sum- KuATOO 
mons was served on Mr. Percy W. Woolley on. the 20th May. The 


«<ase’was partly heard on the 21st May, and was adjourned until the Birsez Conminie, 
following day. On that day the examination of such of the defendant’s _ ) 
witnesses as Were present was finished by to minutes to noon, and 
the Judge asked the counsel to close the defendant’s case. However 
as some more witnesses came straggling in they were examined, At 
12-40 P.M, the mill-manager had not appeared, and the defendant’s 
casé was closed. On the record it does nol appear that any adjourn- 
ment or postponement was asked for, but in his judgment the learn- 
ed Judge says that he was told that an important witness was on his” 
way from Messrs. Gillanders, Arbuthnot and Company's mill, but no. 
reasonable excuse was given or even suggested for his absence, so he 
declined to wait for him. 

The contention that the learned Judge was wrong in the course he 
took is a somewhat bold one, It may be unfortunate for parties to 
suits if the persons whom they take out summonses for to give 
evidence do not attend the Courtin obedience to the summonses, just 
as it may be unfortunate for a party if a person who can give material 
evidence in his favour di¢s, or goes away to some place where a sum- 
mons cannot be served upon him, but if a Court recognized such mis- 
fortunes as good ground in all cases for adjourning the hearing ofa 
case once begun, the business of the Courts could not be got through, 

In the present case the defendant’s counsel did not apply for a 
warrant for the arrest of Mr. Woolley, and it may be taken that he 
at any rate acquiesced in the justice of the learned Judge's action in 
requiring-the case to be proceeded with, It may be well to remind 
persons summoned to Courts to give evidence that if they do not attend 
in obedience to the summons, or if after having attended, they depart 
without thé Judge’s. leave; they ‘iniay be held ‘liable to Imprisonment 
‘extending to ‘ix nronths, ‘and to fine extending to Rs. 1,000-and to 
attachment of their property, 

There is in my opinion no good ground for remanding the case 
in order that the evidence of Mr. Woolley may be taken. 

In regard to the legal grounds advanced oa behalf of the appel- 
lants, | have already said that the rice was not, in my Opinion, “ ascer- 
tained ” rice at. the time of the contract, consequently the plaintiff 
had a right, if the rice offered was not of the description contracted 
for,.to refuse to accept the rice, and this was done by the advocate’s 
letter of the 11th Octobér. It was argued, however, that, on the view 
that section 118 of the Contract Act applied to the case, the plaintiff’ s 
firm had kept the rice an unreasonable time before intimating rejec- 
tion of the rice.. This was based on another argument to the effect 
that handing over of the delivery order with the defendant’s bill 
constituted in law delivery of the property itself to the plaintiff. The 
delivery order is not before the Court, and consequently the Court is 
not in a position to say what the exact 'effect of the delivery order in 
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1903. question may have been. If it-was in the same form as that usually adopt- 


see ed by millers in Rangoon, the ruling in S.R. M. M. Vyracen Cheity v. 
gf toons Oung Zay (1), is an authority for holding that the mere handing oer 
v. of such a delivery order does not constitute delivery of the goods refer- 
Birsex Coomaree. red to in it. 
— The plaintiff’s agents no doubt took delivery of the rice in Octo-- 


ber, for the full number of bags contracted for appears to have been 
received on the cargo boat which was sent for it, but if thev did not 
“ accept ’ the goods, they had the right to reject them. In Miichelf 
Ried & Co. v. Buldeo Doss Khettry (2), the learned Judges say :— 

“ To us it seems clear that whether the property in the goods has passed to him 
(the buyer) or not he ts entitled to rect the goods if they are not in accordance 
with the iption in the contract, if that description forms, as it does here, an 
actual part of the conditions of the contract and not something collateral to it. Even 

‘by the law of England, the question of the right to reject does not necessarily 
alrke depend upon the question whether the property has passed or not. In this 
country it appears to us that the intention of the Legislature was tomake the two 
things wholly independent of oneanother. Itappears to us that, under the law 
in this country, a man is not bound, unless he has: altered his position by some con- 
‘duct of his own, to accept and pay for goods which are not inaccordance with the 
description he bargained for.” 


Mr. Addison, in his treatise on the Law of Contracts (3), states the 
law thus :— : 


“In cases of executory contracts when there is a warranty of quality, the pur- 
chaser is not only not bound to receive the goods unless they correspond with the 
warranty ; but, even after they had beendelivered by the vendor, he may reject 
them after discovering the defect and, if he has paid for them, he may recover back . 
the price.” 


Heilbuti v. Hickson (4) is a notable case in which a purchaser’s 
right to reject goods after delivery aud to recover the price he had 
paid and the expenses he had been put to, was upheld. 

[take it that the word “ accept’’-in section 118 of the Contract 
~Act is used-in the same-sense accorded to-it-in-English Law, which is 
equivalent to its ordinary sense. -The-learned-author of Blackburn on. 
Sales says :— : . } 

“In the absence of authority,and judging merely from the ordinary meaning of 
language, one would say that an acceptance of part of the goods is an assent by 
the buyer, meant to be final, that this part of the. goods is to be taken by him as his. 

roperty under the contract, and as so far satisfying the contract. So ong as the 

uyer can, without self-contradiction, declare that the goods are not.to be taken in 
fulfilment of the contract, he has not accepted them. And it is immaterial whether 
his refusal to take the goods be reasonable or not. If he refuses the goods, assign- 
ing grounds false or frivolous or assigning no reasons at all, it is clear that he 
does not accept the goods ; and the question ts not whether he ought to accept, but 
whether he Aas accepted them. The question of tance or net is a question as. 
to what was the intention of the buyer as signified by his outward acts.” 


“ The receipt of part of the goods is the taking possession of them. When the 
seller gives to the buyer the actual control of the goods, and the buyer accepts such’ 
‘control, he has actually received them. Such a receipt is often evidence of an 





(1) C.R. No. rh of 1890 of the Recorder’s Court, Rangoon. 
{2) (1888). 1.L.R.r5 Cala. . 

(3) Addison on Contracts, toth edition, p. 519. 

(4) (1872), L. Ri 7 C.P. 428. 
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acceptance, but it is not the same thing : indeed the receipt by the buyer may be, and ~ 1903- 

“often is, for the express purpose of ape whether he will Betis aigiiog "if goods aes, 

of a particular description are ordered to be sent by acarrier,the buyer mustin | D=EVCHAND 

very case receive the package to see whether it answers his order or not: it may KHATOG 

“even be reasonable to try part of the goods by using them; but though this is a _- ; 
actual receipt, it is no acceptance so long as the buyer can consistently object Brrse Coomangs, 

to the goods as not answering his order.” | a 
Counsel for the appellants has urged that the plaintiff's agent 

waited an unreasonable time before raising objection to the rice and 

so deprived them of any right to reject it they may have had, but 

it does not appear that the defendants ever called upon the plaintiff 

to take delivery of or to remove the rice, and there is no evidence 

that the delay in sending to remove it was unreasonable. . 
Counsel also urged that by the 17th clause in the contract the 

plaintiff was precluded from making any claim based upon difference 

of quality or otherwise after delivery; but that clause is only applicable 

to a sale of rice to be milled, and learned counsel has not cited any 

authority which supports his argument that the words “ ex-hopper” 

should be now struck out of the clause:in order to make the clause 

applicable to the present contract. In my judgment the appeal fails 

on all the grounds taken and should be dismissed with costs. ~ 


Thirkel? White, C. $.—I1 concur. a. 
cr brenitigpn»nc ~~ Gyo K 6¢gs- 
Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge and 
Mr. Fustice Fox. qveanutd fa (935 Rd. fe. S$: 5 ¢ 
FONE LAN 2. MA GYEE anp oraers. : Civil First Appeal 


) No. 50 of 1902. 
| Messrs. YanSomeren and Fagan—for appellant. April 6th,, 
Inheritance—Estate of Chinese Buddhist dying in Burma—Law applicable. 1903. 
‘In a suit for a share ‘n the estate of a Chinese subject professing the Buddhist — 


faith who dies in Burmavafter having acquired a domicile there, the plaintift must 
show that he is.entitled to share under the customary law applicable to Chinese 
WCU a ee eg ae ae yl a ; 
- Section'13,Burma Laws Act, 1808, discussed. 
Hong Ku v. Ma Thin, S. J. L. B. 185; Ma Tin v. Doo : 
LC Vol. I. p. 370; Prrthee Singh v. Mussamut Sheo Soonduree, 8 W.R. 261; 
Surendra Nath Roy v. Hivaman: Barmani,1 Ben, L. R. (P.C.) 26; Ma Sa Fi v. 
Ma Me Gale, 7 Agabeg’s Reports, 295, and Ma Mein Gale vy. Ma Kin ; referred to. 
Fox, F.—In her amended plaint, the plaintiff sued for a declaration 
of her right to share in the inheritance of one Ah Choung, a Chinese 
subject, who died in Rangoon in the year 1899. 
Her claim was based on the allegation that she was the adopted 
daughter of Ah Choung and his wife Ma Gyee the 1st defendant. ° 
. dt was admitted that the latter was entitled to share in the inherit- 
-ance,.but the claims of the other defendants were disputed. The 2nd 
defendant is admitted by the ist, 3rd and 4th defendants to be the 
matural'son of Ah Choung; the 3rd, 4th and 5th defendants are admit- 
téd by the 1st and 2nd defendants to have been adopted by him and 
the ist defendant, but in the case of the 5th defendant (a female minor), 
the other defendants do not admit that’she is entitled to any share 
am the estate. The defendants, except the 5th defendant, ‘also say that 
. 8 


Raj Bayna, Chan Toon, 


1903. 
Fons Lan 


Ds 
Ma Gree. 
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there is another sharer in the estate, namely, 2 widow of the deceased 
living in China, whois not a party tothe suit. The case was heard first 
on two issues, namely :— 
(1) Was Ah Choung permanently domiciled in Burma at the 
time of his death ? 
(2) What law is applicable to the case? 

The learned Judge decided that Ah Choung was domiciled in Bur- 
ma at the time of his death, and that the law applicable to the succes- 
sion to the property he left was the Chinese Buddhist Law. 

Upon — neither party has questioned the ruling upon the 1st 
issue : the plaiatiff appellant, however, contends that the ruling on the 
2nd issue was erroneous. It is argued in the first place that there is 
no such thing as Chinese Buddhist Law regarding succession or in- 
heritance. So faras appears from anything available to the Court, the 
contention appears tobe correct. Various witnesses have spoken to. 
customs in China regarding succession, but none of them connect such 
customs with religious belief, nor have avy books or commentaries 
been referred to which enjoin rules as to succession and inheritance 
upon Chinese who profess the Buddhist faith. It is further argued for 
the 2 Soap that it having been admitted that the deceased was a 
Buddhist, domiciled in Burma, the law which must be applied to the 
succession and inheritance to his estate in Burma is the Buddhist Law 
prevailing in Burma, for that (1) the deceased having been a Buddhist, 
section 331 of the Indian Successich Act precludes that Act being ap- 
plied to the case, and(2) the parties to the suit being Buddhists, sec- 
tion 13 of the Burma Laws Act, 1888, compels the Court to apply the 
laws contained in the Dhammathats followed and recognized by the 
Burmese, the laws contained therein being the only laws on the sub- 
ject of succession and inheritance which can be said to be “‘ Buddhist. 

mS AW Me first proposition is no. doubt. correct: the second is open 
_to.doubt.. -... .. we | 


~~" Ta the latter part of his judgment in Hong Ku and another v. Ma 


Thin (1), Mr. Jardine comments on a provision in the then Statutory 
Law of British India similarto the provision in section 13 of the Burma 
Laws Aci. He says he knows of no authority for the proposition that: 
the Dhammathat or even the general body of Buddhist Law is an ex- 
clusive /ex loct, and, later on, he expresses doubt whether it is obliga- 
tory on our Courts here to apply the Burmese Buddhist Law to Bud- 
dhists from Ceylon or China, and he remarks that the subject teems 
with difficulties, 

For the appellant the decision in Ma Tin v. Doop Raj Barna (2) 
is relied on. One of-the questions to be determined in that Case was- 
whether the appellant was the widow of a so-called Hindoo-Buddhist. 
native of Chittagong who had come to Burma, and who, the appellant 
alleged, had married her.. It was held that there had heen no proper 
trial of the matter, but in the course of his judgment the Judicial Com- 
missioner, Mr. Burgess, made the following observations :— 


(rt) S. J. L. B. 135, | (@) Chan Toon, L.C. Vol. I, p. 37°. 
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“ Prima facie, as a Buddhist, deceased would come under the Buddhist Law of 


the country at large, and the burthen of proving any special custom or usage vary- 
ing the ordinary Buddhist rules of inheritance would be on the perscin sesertine 
the variance.” 
If by the words “country at large ” be meant “the province of 
Burma,” I venture to doult the proposition. 
‘Inthe case of Hindus and Mahommedans the Courts of India in 
questions of marriage, succession and inheritance administer the per- 


sonal law applicable to the parties. On such matters there is no such | 


thing as a general Hindu Law or a general Mahommedan Law applica- 
ble universally toevery Hindu or Mahommedan, There are different 
schools of law, and different commentaries by which Hindus and 
Mahommedans are governed, and there are also customary laws often 
divergent from the laws laid down in Commentaries. 

‘Further, decisions of their Lordships of the Privy Council and of 
the High Courts in India have on some matters settled what the law 
applicable to parties Is. 

Thelaw ofthe commentaries, the customary law, and the law as laid 
down by decisions make up what is known as the Hindu and Mahom- 
medan Pe 3 | 

In India asin this province, each individual of the Hindu or Mahom- 
medan faiths is accorded the personal law applicable to him in matters 
of marriagé, succession or inheritance. There is a presumption that a 
Hindu family is ordinarily governed by the law prevailing in the 
country of its origin, and not by the law of its habitat for the time 
being, see Pirthee Singh v. Mussamut Sheo Soonduree (1) and 
Survendva Nath Roy v. Hiramanit Barmani (2). 

In regard to Mahommedans of the Sunni sect the Hanifeea Code 
is applied, whilst in the case of Mahommedans of the Shia sect, the 
fmameera Code is followed. | Pe se | 
_—. Customary law when.proved is applied to. both. Hindus. and Ma- 
hommedans—as. for instance in .the-case.of Jain.tribes and Khoja- Ma-. 
hommedans, and the cases in- which special family customs have 
been proved and adopted. -- 

On consideration of what the Hindu and Mahommedan Laws are 
composed of, I.take it that when in section 13 of the Burma Laws Act, 
1898, the Legislature uses the words “ Mahommedan Law” and “Hindu 
Law,” it means the laws applicable to.such Mahommedan and Hindu 


parties whencesoever such laws may be derived. No doubt provision . 


has been expressly made in the section for the validity of customs 
opposed to what is referred toas Hindu and Mahommedan Laws, as if 
customary law formed no part of such laws, but if customary law is in 
fact a part of Hindu and Mahommedan Law, tautology or an inexact 
method of expressing the intention of the Legislature cannot make it 
otherwise, If the terms “Hindu Law” and “ Mahommedan Law” 
in section 13 of the Act must be read as above, I think the terms 
“ Buddhist Law ”’ in the section must: be read in the same way, namely, 
as meaning the law of succession, inheritance, marriage, &c., applicable 
to the Buddhist parties in the case. 


(1 ) (1867) 8 W. R. 261. | (a) (1868) x Ben . L, R. (P.C,) 26, 


1903. 


— 


Fone LAN 


v, 
Ma GyYsez. 
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1903- What is the law of succession and inheritance applicable toa 
FonzLaw Chinese Buddhist? As far as the evidence in this case goes it is custom- 
vw. ary law wholly unconnected with the Buddhist faith. 

Ma Gre. Ah Choung appears to have retained and followed Chinese customs 
— of living and worship. Is there anything which compels the Court to 
apply to his family the rules of the Dhammathats, which are, as far as. 
I am aware, only followed by Burmese Buddhists; who form but a 
small ;roportion of the professors of Buddhism throughout the world? 
In my opinion there is not. The Legislature has dcsignedly refrained 
from bringing Buddhists under the rule of English law under which 
succession to the moveable property of a person is governed by the 
law of the country in which he had his domicile at the time of his death. 
The personal law is left to all who are exempted from the operation 

of the Indian Succession Act. i 
The law of the Dhammathats is not the outcome of the teaching of 
the Buddha that the Burmese reverence : it is rather of Hindu or:gin. 
It would be incongruous to apply to Buddhists who do not apparently 
even reverence the same Buddha, laws whichare not connected with 

the Buddhist religion and are accepted only locally. i 
On the other hand it would be in accordance with the principle of 
the decisions of the Courts of India to accord tothe oriental whose 
estate is in question the rules of succession applicable to one of his 

class dying in his native country, 

There does not appear to be any written law on the subject of suc- 
cession in China, therefore the law applicable would be the customary. 


law. 

~  [ would bold that it was for the plaintiff to prove that by the cus- 
tomary law applicable to Chinese Buddhists she was an adopted 
daughter of Ah Choung, and as such entitled toa share in his estate, 

This she has failed to do. If, however, the contention for the appel- 
lant is correct, and the matter mist be decided according to the Bud- 

’ dist law prévaiént in Burma, | think the plaintiff’s claim must*dlso fail. 

' The evidence falls short of proof that even according to Burmese 

ideas the plaintiff was adopted as a “ Kittima”' child or child adopted 
with a view to its sharing in the inheritance of the adopter. 

In the first place there is no evidence of Ah Choung haviag taken 
part in asking for the child. Further, there is no evidence of his ever 
having held out or stated to any one that the plaintiff was intended by 
him to have a share of his proyerty on his death. Judging from the 
views of the Chinese witnesses in regard to female children, it appears 
highly uslikely that a Chinaman would adopt a female child with a 
view to agri a sharer in the estate he might leave. 

In Ma Sa Yi v. Ma Me Gale (1), the question of adoption amongst 
Burmese was dealt with. I adopted the views of Mr. Burgess, Judicial 
Commissioner, in Ma Mein Gale y. Ma Kin (2). 1 adhere to those 
views, and applying them to this case 1 think that the plaintiff must 
fail even if Burmese-Buddhist Law is applicable. I would dismiss the 
appeal with costs. | | . 

Thirkell Waite, C. F—l concur. 


(x) (1901) 7 Agabeg’s Reports, 295. | (2) Chan T>0n, L.C. Vol. I, p. 168. | 
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Before Sty Herbert Fhirkeli White, K.C.L.E., Chief Fudge,and Civil Pie 4 peal 


Mr. Fustice Fox. 1903. 

MA PWA SHIN vw, S. N. A. RAMEN CHETTY, * . - May 4th, 
Mr. Palit—for appellant (plaintiff). | Mr. Chan Toon—for respondent 1903. 
; (defendant). : — 


Contract containing a promise to do a certain thing within a specified time, 
Construction of dy Court—Indt an Contract Act, section 55. 

In the case of a written contract of the kind described in section 55 of the Indian 
Contract Act, the question whether or not it was the intention of the parties that 
time should be of the essence of the contract must be determined from considera- 
tion of the terms of the written instrument and of surrounding circumstances. 
Oral evidence is not admissible to show the intention of the parties. , 

Aipwell v. Katcht, 1 Y. and C. Ex, 401; Seton v. Slade, Tudor’s L. C. in 
Equity, Vol. II, p. 463; Reuter v. Sala, L. R.4 C. P. Div. 239; Re Poole Fire 

“Brick and Blue Clay & Co,, 43 L. J. Ch.447; Balkishen Das v. Legge, 1. LG. R. 
32 All. 1493 Patrick v. Milner, 2C. P. D, 342; Fry on Specific Performance, s. 
1042; Story’s Equity Jurisprudence, s. 776; referred to. 

fox, F—The defendant-respondent obtained, in August 1900, an 
ex-parte decree against the plaintiff-appellant foreclosing her right 
to redeem certain paddy lands mortgaged to him by her husband, 
Under the decree the defendant obtained possession of the lands. in 
February 1901. In July of the same year the plaintiff applied to have 
the ex-parte decree set aside. The application was not proceeded 
with because the parties on the 8th November 1901 entered into an 
agreement which the plaintiff seeks specific performance of in this 
suit. . 

The material parts of the agreement are as follows :— 

“1, That the said S.N. A. Ramen Chetty agrees to hard over the 21 pieces 
of paddy land mortgaged to him by the said Maung I.u Gale aoe up all 
claims thereto, and the said Ma Pwa Shin agrees to pay to the said S.N. A. Ramen 
Chetty the sum of Rs. 8,100 in consideration thereof. 7 

2. That.the said. Ma Pwa_Shin agrees to pay the said sum of Rs. 8,100 within 

_40 days of the date hereof. pe eens = 

3. That the said Ma Pwa Shin will not be entitled to the ‘possession of the said 
paddy land till the whole of the sum mentioned above is paid.” 

The suit was filed on the 11th April 1902. In her plaint the 
plaintiff alleged that a tenderof Rs. 8,100 had been made to the 
defendant on or about the 37th day after the 8th November, but that 
the defendant had from time to time put off returning the lands to 
her, and that he had ultimately refused to do so. : 

The Additional Judge of the District Court found on the evidence 
that no tender of the Rs. 8,roo had been made within the 40 days. 
There is no room for doubting the correctness of his decision. on this 
question offact. — ; wae : : 

Another issue, however, was raised, vzz. : “' Was it the intention of 
the parties that time should be of the essence of the contract?” _ 

n this ihe Additional Judge says: ‘ The plaintiff when examined 
admitted that'she knew that ‘she would not get the lands after the 
expiry of the 40 days if she did not pay the money within 4o days.’” 
In the Additional Judge’s opinion this admission made an end of the 
matter.. He-says: ‘ If she understood that.the payment of Rs. 8,100 


1903. 


er 


Ma Pw Sain 


TT. & 
RanwEN CH TTY. 
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was a condition precedent to the transfer of the lands, then time was 
of the essence of the contract, even though the document itself will 
bear another interpretation”’ This view is, in my opinion, erroneous. 
It was for the Court to construe the agreement by looking only at its 
terms. No oral evidence was admissible to explain it, or to show 
what either party intended. The Court had by the light of the terms 
of ‘the document to say what Jo¢h parties intended. If as a matter 
of fact the true construction of the document is that time was not in- 
tended by the parties to be of the essence of the contract, a mistake 
on the plaintiff’s part as to her legal rights does not now debar her 
from asserting those rights, ~ 

The question in the case is whether the contract, being construed 
according to-the rules laid down in the Evidence Act, the period of 
time mentioned in it for completion of the contract should be regarded 
as of the essence of it. | - eS 

Section 55 of the Indian Contract Act, 1872, contains certain pro- 
visions as to the legal rights of parties to contracts when time is of the 
essence of the contract, and when it is not so; but neither in that 
section nor in any other legislative provision is any light thrown upon 
when time is tobe regarded as of the essence of a contract, or when 
it is not to be so regarded. The doctrines connected with the subject 
emanate from the decisions of the English Courts of Equity, and it may 
be well to refer to those doctrines shortly. 

When two bron enter into a contract and stipulate that it shall 
be completed within a certain time, it may be said that completion 
within the time mentioned is a part of the contract, and that the 
parties Contemplated that it should be completed within the time, 
and therefore if one party does not do what it lies upoo him to do 
within the time, he has failed to perform or has broken the contract. 
The English Courts of Law regarded stipulations as to completion 


- withit:a.certain.time.in the above light.:-The Courts of Equity, however, 
-yegarded: the: question:.of time-differentlv ;-for-‘' discriminating: between 


those formal terms of a contract, a breach of which it would be inequit- 
able in either party to insist on as a bar to the other’srights, and those 
which were of the substance and essence of the contract, and applying 
to contracts the principles which governed the interference of those 
Courts in relation to mortgages, they held time to be primdé facte 
non-essential,” (1) | : = 

The doctrine appears to have been at one time carried to extrava- 
gant lengths in favour of relief against breaches due to non-fulfilment 
within the time fixed in a contract (2). However in Hipwellv. Knight 
Baron Alderson states the result of the cases thus (3) :— 


“ A Court of Equity is to be governed by this principle: it is to examine the con- 
tract not merely as a Court of Law does to ascertain what the parties have in 
terms expressed in the contract, but what isin truth the real intention of the parties, 
and to carry that into effect. In the case of a mortgage for instance, the Court, 
looking at the real contract, which is the pledge of the estate for a debt, treats the 
time mentioned in the mortgage deed as only a formal part of it, and decrees 





_ _ (t) Fry on Specific Performance, section 1042. 
(2) Story’s Equity Jurisprudence, section 776. | (3) ¥.andC. Ex. 401. 
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-accordingly ; taking it to be clear that the general intention should override the 
words of the particular stipulation. So, in the ordinary case of the purchase 
of an estate, and the fixing a particular day for the completing of the title, the Court 
“seems to have considered that the general object being only the sale of the estate 
for a given sum, the particular day named is only formal, and the stipulation 
means, in truth, that the purchase shall be completed within a reasonable time, 
‘régard being had to all the circumstances of the case.” 

Mr. Tudor in his notes to: the leading case of Seton v. Slade (7) 
Says :-— 

“ A Court of Equity has relieved against and enforced specific performance not 
withstanding a failure to keep the dates assigned by the contract either for the 
-completion, or for the steps towards cumpletion, if it could do justice between the 

and if there was nothing in the express stipulations between the parties, the 
nature of the property, or the surrounding circumstances which would make it 
inequitable to interfere with and modify the legal right. This is what is meant, 
and all that is meant when it is said that in equ:ty time is not of the essence of the 
contract ; the steps towards the completion of the contract being the delivery and 
return of the abstract of title, objections and requisitions of the purchaser, payment 
of the depesit or purchase money and delivery of possession.” 

Contracts relating to land were those in which these doctrines of 
‘the Equity Courts were usually applied. 

In Reuter v- Sala (2) Lord Justice Cotton points out that contracts 
of purchase of land fell amongst those in which, unless a contrary 
intention could be collected from the contract, the Couf presumed 
that time was not an essential condition, and equity. enforced such 
contracts although the time fixed therein had passed. 

The contract. which is the subject-matter of this suit does not 
— in any material respects from a contract for the purchase of 

There is nothing on the face of it to show that the parties contem- 

lated that time should be of the essence of the contract. If there 
-had been a stipulation that if the Rs, 8,100 was not pes within 40 
days, the contract would be void, then the time would probably have 
to be regarded as an. essential part of the contract—see.re Poole Fire 
Brick & Biue Clay Company (3). te? ok ae ese 

There is no such stipulation, however, and consequently the pre- 
‘sumption, as stated by Lord Justice Cotton, should, in my judgment, 
be applied to the case. | | 

It appears to me also that justice between the parties will be met 
-by giving the plaintiff a decree for specific performance of the contract. 

in Civil Regular Suit No. 5 of 1900 in the District Court the 
defendant claimed Rs. 6,950 as due upon the note of the lands 
‘in suit. He asked that in default of payment of the above amount 
‘with subsequent interest, the right of redemption might be foreclosed 


‘or that the lands might be sold, and the debt discharged out of the 


proceeds of sale. 
«“z@ The mortgage deed contained no provision for possession of the 
dJands being taken or given tothe mortgagee. What was contemplated 


Tudor’s Leading Cases in Equity, Vol. I1., p. 468. 
_ @mebtnicrican Pouneal Loe 
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upon the default of payment of the mortgage money was a sale of the- 
property ; yet the District Court gave the defendant a decree for pos-- 
session. “The result had beén that under the* ex-parte decree the 
defendant acquired for Rs. 6,950 ¢/us 6 months’ interest, property 
which he admits was worth Rs. 10,000 or Rs. 11,000. 

There was not, in my opinion, suck unreasonable delay ‘on the 
plaintiff's part in filing the present suit as should ciscntitle her to the 
relief she claims. 

The defendant would be entitled to compensation for any loss he- 
sustained: by reason of the contract not having been fulfilled within 
the 40 days, but he has not shown that he suffered any loss, and loss. 
could scarcely have occurred for le has.been all along in receipt of 
the rents and profits. I would reverse the decree of the District 
Court; and decree that if the plaintiff pays into the District Court on 
or before the rst July next the sum of Rs. 8,100 !ess her taxed costs: 
of the suit in the District Court and of the appeal in this Court, the 
defendant do give possession of the lands which are the subject-matter 
of the suit to the plainriff, but if the plaintiff fails to pay the amount 
payable on or before the abcvementioned cate, then this appeal and 
the suit in the District Court should stand dismissed, and that the 
plaintiff go pay the defendant's taxed costs of the suit and of the 
appeal. 

Thirkell White, C. $.—The sole question for decision in this case 
is whether it was. the intention of the parties as embedied in the 
written instrument that time should be of the essence of the centract, 
For there can be no doubt that the plaintiff failed to prove that she 
tendered the purchase-money within the specified time. That the 
intention of the parties must be ascertained from the document itself, 
and that the oral evidence of their intention cannot be received, has 
been Jaid down clearly by their Lordships of the Privy Council in Bad 
kishen Das v. Legge (1), in the following words :— 

“Their Lordships: donot think that oral evidence of intention was “admissible- 
for the: purposeof construing therdeeds or asceriaining: the ‘intention of the parties, 
By section g2 of the Evidence Act (Act | of 1872) noevidence of any oral agree-. 
ment or statement can be admitted as between the parties to any such instrument 
or their represe"tatives in interest for the purpose of contradicting, varying or 
adding to, or subtracting from, its terms, subject to the exceptions contained in. 
the several.provisoes, * *  * ‘The case must ;therefore be decided ona 
consideration of the contents of the documents themselves with such extrinsic 
evidence of surrounding circumstances as may be required to show in what manner- 
the language of the document is related to existing facts,” | 

It is therefore for the Courts to ascertain from the written instru-. 
ment, and from surrounding circumstances, what was the intention of. 
the parties, or, as has beén said, ‘ what must be judicially assumed to. 
have been their intention ’’(2). a ; 

The agreement is in English. It contains three terms, so far as: 
this case is concerned :—(1) The defendant agreed to make over the - 
land in suit to the: plaintiff and the -plaintiff agreed ‘to pay Rs. 8,100. 


7 (1) (agoo) T. L. R..22 All, 149.” ett. 
(2) Per Groves, F.,in Partrick vy, Milner, (1877) 2 C. P. D. 342. 





t1.] _ LOWER BURMA RULINGS. . — 103 





(2) The plaintiff agreed to pay the said sum within 40 days. (3) It 
was agreed that the land should not be made over till the whole of 
the said sum was paid. Construing these stipulations in accordance 
with the equitable doctrines which have been discussed in the judg- 
ment of my learned colleague, which I have had the advantage of 
reading, I think-it may reasonably be held that the main, substantial 
object of the contract was the purchase and sale of the land for the 
sum specified ; and that a date was named in order that the contract 
might be performed in a reasonable time. I think that this is the way 
in which, judging from the precedents which have been cited, the 
contract would be construed in English Courts. And there is nothing 
in the Statute Law of India to indicate that a different view should 
be taken by this Court. The contract does not specifically say that, 
if the purchase-money is not paid within the time specified, the agree- 
ment shall be void or the plaintiff shall have no right to insist on the 
purchase, Again, the two'terms of the contract may be consideréd 
as independent. The defendant agreed to sell and the plaintiff agreed 
to buy, absolutely, without any reference to time, Next a clause was 
inserted whereby the’ plaintiff agreed to pay the purchase-money 
within forty days. For breach of this'second condition, the defendant 
might be entitled to compensation; but the plaintiff might still insist 
onthe performance of the first unqualified article of the contract. The 
case is somewhat analogous to that provided for in general terms by 
section 14 of the Specific Relief Act. | 
For these reasons, I concur in thinking that this appeal should be 
allowed, and in the order proposed by my learned colleague. - 


Befove Mr. Fustice Fox. 
MAUNG BA KYWAN z. MA KYI KYEE, 


; Sea te A at aM Et a : ! for the respondent.. ee : 
Promissory note bearing uncancelled stamp--Indian Stamp Act, sections 12,°35, 36, 
61. , 


Mr. Vakhavia--for the applicant. .. - Messrs. Eddis, Conuell and Lentaigne 


A promissory note bearing a stamp not cancelled as required by law is inad- 
missible in evidence under section 35 of the Indain Stamp Act. A Court which 
gives a decree on such a document acts contrary to law. Section 36 of the Act 
does not prevent a superior Court from correcting the illegality. 

S.A. Ralli y.Cara Malli Fazal, (1890) 1, L. R. 14 Bom. 102; and Chenbasapa 
v. Lakshman Ramchandra, \1894) 1. L.R 18 Bom. 369; referred to, 

Fox, ¥.—The plaintiff sued upon a promissory note. payable on 
demand. When produced in Court, the note bore an adhesive stamp 
of one anna, but the stamp had not been cancelled in any way. The 
Additional Judge, although he noticed this and ordered the note to” 
be sent to the Collector, admitted the document in evidence and gave 
a decree upon it. Section 12.0f the Indian Stamp Act, 1899, requires 
the person who affixes an adhesive stamp to any instrument to cancel 
such stamp so that it cannot be used again, and this must be done 
when affixing the stamp. It also provides_that .a.document bearing 
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1903. an adhesive stamp which has not been so cancelled shall be deemed to be 
— unstamped. Section 35 of the Act provides that no instrument charge- 
MavxeBs able with duty shall be admitted in evidence for any purpose, or shall 
sida be acted on, unless such instrument is duly stamped. Provision how- 
Ma Kyi Krex. ever is made for the admission in evidence of documents other than 
— instruments chargeable witha duty of ane anna only, bills of ex- 
change and promissory notes, upon payment of the proper duty and a 
penalty. Unstamped receipts may also now be admitted in evidence 

on payment of a penalty. 

The document sued upon being a promissory note and bearing an 
adhesive stamp, fell within the miain provision of the section as it was 
not duly stamped, and none of the provisions in the proviso to the 
section applied to it. Consequently there was an express provision 
‘of law which prevented the document being admitted in evidence and 

,acted upon, and the Additional Judge acted contrary to law in admit- 
ting it and giving a decree upon it. It is argued, however, that the 
Judge’s illegal action cannot be interferred with because section 36 of 
the Act provides that where an instrument has been admitted in 
evidence such admission shall not, except as provided in section 61 
of the Act, be called in question at any stage of the same-suit or 
proceeding on the ground that the instrument has not been duly 
stamped. 

Section 61 provides that when a Court makes an order admitting 
an instrument in evidence as duly stamped or as not requiring a 
stamp, or upon payment of duty and a penalty, an Appellate Court 
may take the order into consideration, and if it differs from the original 
Court's view it may determine the proper amouft of- duty, and may 
impound and send the document to the Collector with a view to the 
party chargeable being prosecuted, or the proper duty and penalty 
being levied. | . 

Reading sections 35,36 and,61 together. it appears to me that 

section 36 applies to instruments which may be admitted: in eviden¢e 
under the provisoes to section 35, and to instruments which a Court 
holds to be not liable to duty, but the absolute provisions of the main 
part of section 35 are not affected by section 36, and that if a Court 
admits and acts on an unstamped document which cannot under any 
circumstances be admitted and acted upon, section 36 does not 
prevent a superior Court from dealing with the illegality. | 

~ The decisions in S. A. Ralli v. Cara Malli Fazal (1) and Chenba- 
sapav. Lakshman Ramchandra (2) support this view. 

The Additional Judge having acted contrary to law in giving a 
decree upon an unstamped promissory note, his decree is set aside, 
and the suit is dismissed. 

Each party will bear his and her own costs of the suit and of 
this application. ' } 


(1) (4890) I. L, R. 14 Bom, 102 | (2) (1894) 1. L. R.18 Bom, 369, 
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Before Mr. Fustice Birks. 
MAUNG THA AUNGanp oTHersv. MAUNG THASHUN anp orzzrs. Civil Second 
“ ; Appeal No. 221 of 
Messrs. fordan and Villa—for appell- | Maung Kyaw—for respondents (defen- | 
ants (plaintiffs). "dants). 


Arbitrators appointed without intervention of Court—disagreement—appeal from 4903- 
order of Court filing award—Code of Civil Procedure, sections 525, pe 522. _ — 


When parties have agreed to refer a matterto arbitrators appointed without 
rthe intervention of a Court, and the agreement makes no provisicn for di 
-of opinion, it must be presumed, in the absence of evidence to the contrary, that 
unanimity was intended. ” 

Sections 526 and 522 do not operate to bar an appeal from an order filing such 
are when the objection is that by reason of wantof unanimity the award is 
pe 

Maung Kan vy. Ma Hmwe Chon, (1892-1896)2 U.B.R. 18; Kali Prosanno 
Ghose y. Rajani Kant Chatterjee, (1898) 1.L. R. 25 Cal. 141; and Ma Me Hmyin y. 

U Nanda Myisu, 2 U.B. R. (1897-01), 5 ; followed. 

Bindessuri v. Fankee, (1889) I. L. R. 16 Cal. 482, referred to. 

Birks, ‘~—The five plaintiff-appellants in this case are the agents 
of péngyt UNya Na. The five respondents are the agents of another 
péngyt U Pyin Nya. A suit was brought to file an award made with- 
out the intervention of the Court by two out of four arbitrators ap- 
pointed by an agreement, dated the 2gth September 1901. This 
“agreement contains a stipulation that the four péngyrs, one from Okpo, 
‘two from Sade, and one from Pandaung, should make an award, “ or 
such of them as remain.” It is admitted that the Pandaung pongyt 
fell sick and could not come. The actual award is signed bythe Okpo 
Sayadaw and the Sadé Seyadaw. Their actual signatures do not ap- 
pear, but it purports to be signed by them. It seems to be admitted 
that poéngye U Awbatha did not consent to the award, but it is argued 
that the words “ cr such of them as remain” in the agreement mean 
that the decision is to be in accordance with the opinion of the major- 
‘ity. No objection. was taken-in the Court. of first,instance that the 
award was incapable of execution. 

The Court of first instance heid that the award of the majority was 
binding and gave a decree in accordance with the award. On appeal 
the District Judge held on the authority of Maung Kan vy. Ma Hmwe 
Chon (1) that the agreement did not specify that the opinion of the 
majority was to prevail, that all the arbitrators must agree, and dis- 
missed the suit. | 

The first ground of appeal is that there is no appeal allowed by the 
Code against an order directing an award tobe filed. In this case the 
Court of first instance has made out a decree; section 522 of the Code 
is relied on as showing that no appeal lies except insofar as the de- 
cree is in excess of or not in accordance with the award. 

That section no doubt applies where the Court has made a refer- 
ence to arbitration, but I think it is clear that where the contention 
all along has been that there is no valid award, an appeal lies, vide 
Kali Prosanno Ghose v. Rajant Kant Chatterjee (2). In that case 
———_—_—_——————————  -’.]} ODO 


(1) (1892—90), 2 U.B. R. 18. | (2) (1898) I. L. R. 25 Cal, 142. 
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one of the arbitrators was the retained pleader of the plaintiff; in the: 
present case it is alleged that the three arbitrators should have been 
unanimous and it is admitted that they were not. Mr. Villa relies on 


Ue ns re sag a 
Maunc Tua Suun, Sendessuvi v. Fankee (1), butin that case there was no dispute as to 


the powers of the arbitrators. 

I hold, therefore, that an appeal lay to the District Judge; With 
regard to the third ground of appeal, | find that the decision in Maung 
Kan’s case already cited was approved by the late Chief Judge of this. 
Court, while Judicial Commissioner of Upper Burma in Ma Me Hmyin 
‘v. U Nanda Myiau(2). That case is very similar to the present ; there 
were three arbitrators, and onerefused to sign. The written submis-: 
sion to arbitration contained no provision for disagreement, but oral 
evidence was admitted in the Courts below to show that it was agreed 
that the decision of the majority should prevail. There is no evidence 
in the present case to show that the opinion ofthe majority was to 
prevail. U Awbatha, the péugyz, who refused to sign the award, 
speaks of the Okpo péngy? asthe Umpire, but this probably means. 
that he was the arbitrator who recorded the evidence. The ruling 
quoted by the lower Appellate Court seems applicable to the present 
case. The decree passed on the award is also vague and indefinite 
and does not state clearly the relief given. 

I do not think it necessary to refer back for evidence as to whether 
there was a verbal agreement to abide by the decision of two out of 
three arbitrators. 

The appeal is dismissed with costs. 





Before Mr. Fustice Birks. . 
NGA THA DUN AUNG vw. KING-EMPEROR. 


Criminal. Appeal Messrs, Agabeg and Maung Ain—for the appellant. 
No 194 0f' i: 3 © tr ee 3g: ie ca ee Se) oma eee 
= eae . .« Foint .trial.of. accused —“ Same transaction”’—Code -of -Criminai—Procedure, 
oe May Sth, ate en en a es pebnitil " “section 2339. ; er 
1903. The police sent up two accused, A and B, separately, A charged under section 
— 324 with causing hurt to B, and B under section 326 with causing grievous hurt to 


A. The Magistrate inquired into the case against both accused jointly, and find- 
ing that the evidence against B was insufficient discharged him and examined. 
him as a witness against A, who was convicted. 

Held,~that since it was proper to take the evidence of A against B, as well as 
that of B against A, the different offences were not committed in the same trans- 
action,and separate inquries should have been held against each accused. 

Queen-Empress v. Nga Aung Nyun,1 L.B.R.-56; Queen-Empress v. Chan-- 
dra Shinya, 1..L. R. 20 Cal. 5375; [n the matter of David, 5 C. L. R. 574; Nga: 
Aung Buin v. Queen-Empress, P. J. L. B. 5363 referred to. ' ) 

Birks, $.—The appellant has been convicted by the Eastern Sub-. 
divisional Magistrate of Rangoon under section 324 of voluntarily 
causing hurt with ada’to Maung Ba O on the roth March 1903 and 
has been sentenced to 2 years’ rigorous imprisonment, of which three 
months are to be in solitary confinement. — me 


_ () (1889) I. L.? R-.16 Cal, 482. .] (2). 2.U.B, R, (1897-01), 5: 
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- There are three grounds of appeal, but the first, that the convic- 
tion is against the weight of the evidence, hasbeen abandoned. It 
is urged for the appellant that the sentence is too severe, as the evi- 
dence shows that BaO struck the appellant three times with a cane 
on the back shortly before he was cut by the accused: There were 
as a matter of fact cross charges Bich were tried by the Magistrate 
together. , 

The record is somewhat misleading asthe papers are not arranged 
in chronological order. I think it is clear from section 441 of Crimi- 
nal Circulars that the depositions should be filed in chronological 
order as far as maybe. ‘the first witness in the case is shown on 
the record as Ba O, but he was not examined till the 8th April when he 
was discharged on the date of the first judgment and directed to be 
examined as a witness against the present appellant. 

The record also does tiot show clearly which of the various wit- 
nesses for the prosecution were the witnesses of appellantcr Ba O. 
They are all shown as witnesses for the prosecution and it would 
seein that up to the 8th, the two accused were tried jointly, the first 
six witnesses being those named by Ba O and the next three those 
mamed by appellant. , 

The two accused were sent up by the police on two separate final 
reports; the appeliant being charged under section 324 and Maung 
Ba O under section 326; and these two reports were put up with two 
facing sheets Nos. 144 and 145. It appears from an order, dated the 
14th March, in the diary of case No. 145 that the Magistrate held that 
the two charges aruse out of the same transaction and ordered the 
two cases to be tried together. In isis order of the 8th April dis- 
charging Ba O he speaks of the action of the police ia sending up 
separate charges as quite Improper. 

The Magistrate has taken a mistaken view of the meaning of sec- 


tion 239: Criminal Procedure: Code, If the two accused.had been. 


charged under section 160, Penal Code; they could doubtless. have. been... 


‘tried together for by fighting together they would both have disturbed 
the public peace. 

lt has frequently been held by the Courts in India that the mem- 
bers of the two opposing factions in a riot cannot be tried together, 


‘see also Queen-Empress vy. Nga Aung Nyun (1). The Calcutta High 


Court hae held in Queen-Empress v. Chandra Bhinya and oiners (2) 
that a fight between two parties cannot properly be described as 
‘being the same transaction. In the matter of David (3) it was held 


improper to examine one prisoner as a witness against another in the - 


same trial. In that case two accused were tried jointly, one for 


criminal breach of trust and one for receiving stolen property. In 


Nga Aung Buin vy. Queen-Empress (4) Lbeld that one accused couid 


not be admitted as approver in the course of the same trial. 
In the present case each of the two accused tried Jointly was a 
necessary witness against the other. The Magistrate seéms to -have 
(1) 1L. B. R. 56. | (3) 5 C.L. R. 574. 
(2) (1893) I. L. R. 20 Cal. 537. (4.2. 1. BL 536, 
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1903. felt the difficulty and met it by discharging the accused, against whom: 
Nos THA Dun there was least evidence, and putting him in as a witness against the. 
AuNe other. He then goes on to say that thereis only one witness, Nga. 


v, ‘Thet, who proves thatthe injuries received by the appellant were 
Kinc-EMPEROR. caused by Ba O and he merely proves that appellant charged Ba O 
2 with cutting him. The appellant was as much a necessary witness 
against Ba O as BaO was against him. ~ ° 
- According to the medical ,evidence grievous hurt was caused in 
both cases, for Ba O had a “ box lid fracture of the skull” and Tha. 
Dun .Aung had a cut through the lower end of the collar bone. IL 
think some further enquiry should be made as to the charge against 
BaO. . 
The conviction of Tha Dun Aung is quashed and a fresh tria 
ordered’on a charge under section 326, Penal Code, by the District 
Magistrate, who will, if necessary, take further action against Nga Ba 
O, who has been dishcarged. An undertrial warrant will issue for 
the detention of appellant pending his retrial. 


Before Mr. Fustice Fox. 


Sheetal Civil MAUNG SAN NVEIN ». MAUNG TUN U anp two oTruers. 


Second Appeal Mr. Villa--for appellant (plaintiff ). Messrs. Chan Toon and Wilkins—for 
No, 181 of respondents (defendants). 
May aist, Movigagee with right of pre-emption—Suit by third party for specific performance 
190}. a of contract to i ia es Relief Act, sachin Ke i 


eae 


A condition in or at the time of a mortgage that the mortgagee shall have a right. 
of pre-emption if the mortgagor wishes to sell the property, is valid, if nothing 
fraudulent, oppressive, Or unfair appears in the agreement. If the mortgagee 
obtains a convey ane of the property belore a third party who has contracted with 
the mortgagor for the purchase of it, the third party. cannot enforce the contract 
against the mortgagee even althouvh the latter knew of the mortgagor’s agreement _ 

tosell:tosuch-party. 2+ -- : moe ted ee 
=—=Fisaxr on Morteaces, 4th Edition, section t15¢3 #/aris Paik v. Fahuruddi Gast 
2C. W.N,5753,Bimal Fat: v. Biranja Kuar, (1900) 1. L. R. 22 All. 238; refer- 
red to. 
The facts are that on the 16th January 1g00 the 1st defendant. 
made an usufructuary mortgage of the land which is the subject- 
matter of the suit, in favour of the 2nd and 3rd defendants, and ayreed 
at the same time that before asaleofitto others they should havea 
right of pre-emption. 


On the 14th November 1901 the rst defendant agreed to sell the 
land to the plaintiff without having first offerd it to the 2nd and 3rd 
defendants. The 2nd and 3rd defendants then called on the tst defen- 
dant to sell and convey the land to them in pursuance of his original 
contract. By a registered deed, dated the 14th February 1902, the rst 
defendant sold and conveyed the land to the 2nd and 3rd _ defendants, 
for the price‘at which the plaintiff had agreed to buy. Previous tothis — 
the plaintiff had tendered the balance of the purchase money to the 1st 
defendant, 
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The’ plaintiff’s suit was in reality for specific performance of the 
contract to sell the land to him, and he sought to enforce that contract 
against the 2nd and 3rd defendants. This latter could only be done if 
the case was covered by clause (4) of section 27 of the Specific Re- 
lief Act. 

' The conveyance to the 2nd and 3r1 defendants was subsequent to 
the contract to sell to the plaintiff, and when they took that conveyance 
they undoubtedly knew of the 1st defendant’s contract to sell to‘ the 
plaintiff. They, however, relied upon having a right to purchase in 
priority to others under the original contract with them. 

A learned author, Mr. Fisher, has questioned whether under English 
law a stipulation giving the mortgagee a right of pre-emption in case 
the mortgagor wished to sell the property should be upheld ina Court 
of Equity, but in one edition of his work on the Law of Mortgages (x) 
he says that the Court will not object to sucha stipulation, but the 
‘mortgagee is liable to be deprived of the benefit of it by oppressive 
and fraudulent conduct. 


In Harts Paik vy. Fahuruddi Gazi (2) it was argued that such a 
stipulation was agaiust public policy, but the Court held that it was 
valid. 

In Bimal Fativ. Biranja Kuar (3) such a stipulation, with an 
addition, which practically fixed at the time of mortgage the price to 
be paid if the property were scold, was upheld as valid after full dis- 
cussion. This decision admits that if in any case a stipulation for pre- 
emption could be shown to be fraudulent, oppressive or unfair, it would 
not’ be upheld. : 


1903. 
Maunc San” 
_ Nye 


sg 0. 
. Maune Tow U.. 


Adopting the above rulings as correct statements of the law of. 


India, I held that the 1st defendant's agreement giving the 2nd and 
3rd defendants a right of pre-emption was valid, and created aright 
in. their favour to acquire the property in preference to others if the 
‘st defendant wanted to sell it. Pa Stree 

‘It cannot be heid. that there was anything fraudulent, oppressive or 
unfair about the agreement in this case, because it did-not stipulate. 
for any such condition as that the 2nd and 3rd defendants should have a 
right to buy at a lower price than others offered, or for anything giving 
them an undue advantage. 

The conveyance to the 2nd and 3rd defendants, being in pursuance 


of a right to purchase created prior to the plaintiff's right to purchase, ' 


must prevail upon the principle of the maxim gui prior est tempore 
pottor est jure. . 8 ne 

‘his appeal is dismissed as against the 2nd and 3rd defendants, but 
the lower Appellate Court should have decreed the return by the rst 
defendant of the earnest-money paid by the plaintiff. The decree of 
the lower Appellate Court will be varied in this respect, and there will 
be a decree against the rst defendant ordering him to pay the plaintiff 
Rs. 10 without costs. : 





(1) | Fisher on Mortgages, 4th edition, section 1 150. 
_ (2) (1897-98) 2 C.W.N., 575. [* (3) (1gco) LL.R, 22 All, 238, 
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a sal Psa # 26 Before Siv Herbert Thirkell White, K.C.LE., Chief ¥udge, and 


7902: Mr. SFustice Birks. 

Fune gthy MAUNG PO MIN », U SHWE LU & anoruer. . , 
7903. Mr. Palit—for appellant (plaintiff). | Messrs. Agabeg and Kin—for respondents 
—. (defendants). 


Buddhist Law—Inheritance—Surt by eldest son jor one-fourth share—Limita- 
tion Act. 

The Burmese Law of Inheritance, where it conflicts with the Limitation Act, 
cannot be enforced in the Courts. . 


Article 123 of Schedule 2 of the Limitation Act applies to a suit by an eldest son 
for one-fourth share of the estate of his father and mother, on the mother’s death. 
In such a case, limitation begins to run from the date of the mother’s death. 

Mi Paing v. Mi Tu, S.J.L.B. 51; Ma Min Ku v. Tha Nyun, 2 U.B.R., 
(1892—96) p.9; Aung Gey, Ma Hla Win, Bee Ma Nyein Aung v. Ma So, 
P.J.L.B. 530 ; Anleathan y. Mi Tha Ta U, P.J.L.B. 625; Ma Onv. Shwe Oh, 
S.].L.B. 378 ; Setk Kaung vy. Po Nyein,1 L.B.R. 23 ; referred to. 

The plaintiff-appellant, Po Min, sued the defendants-respondents,. 
his father and step-mother, for his share, one-fourth, of the estate 
of his father and mother, Ma Yin, on Ma Yin’s death. 

The suit has been dismisaed on the preliminary point of limitation. 
The learned Additional Judge of the District Court did not apply the 
Limitation Act, but the Burmese Buddhist Law, and came to the 
conclusion that the suit was time-barred thereunder. In coming to 
this conclusion the Additional Judge probably overlooked the Special 
Court ruling in M7 Patng v. Mt Tu (1) in which it was clearly held 
that the Burmesé Law of Inheritance, where it conflicts with the 
Limitation Act, cannot be enforced in our Courts. This ruling is: 
binding unless or until itis overruled by this Court. A similar rule 
obtains in Upper Burma, as stated in Ma Min Ku v. Tha Nyun (2), 
This principle. his been consistently followed both in Upper Burma 
and in Lower Burm: and can hardly now beopen to question. It has 

-been but faintly.contested in this appeal.. -- -- : 

-»--Qn thezfindmg that the Limitation Act must be applied, we have 
heard argument as tothe Article which should be-applied. We 
think there is abundant authority for holding that Article 123 of the 
Second Schedule is the appropriate Article, In Aung Ge v. Ma Hla 
Win (3), the learned Judicial Commissioner (Mr. Hosking) held that 
Article 123 applied to claims to a share in the inheritance of deceased 
parents. The same view was taken by the Special Court in Me 
Nyein Aung v. Ma So (4) andby the Judicial Commissioner in 
Anleathan v. Mi Tha Ta U (5). We see no reason to dissent from 
these conclusions and we decide that Article 123 of the Second 
Schedule oi the Limitation Act governs the period of limitation in 
this suit. | , 

~ As regards the date from which limitation should begin to run, we 
think that the ruling of the Special Court in Ma On v. Shwe Oh 

(6) should be followed:; and that subject to any exception on account 

(a) S. J.-L. B. 51. (4) P. J. L. B. 530. 


a) 2 U.B.R. (1892—96) p. 9. 5) P.. j. L. B. 6a5. 
3) -P. YL. Bi gts. |. ©) SiJ. L..B.378. 
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of the minority of the plaintiff, the date.should be that of the mother’s 
death. Some doubt on this point was expressed in Sezk Kaung v. 
Po Nyein (1) ; but the decision of the Special Court cited above was 
not overruled. 

We donot find on the record sufficient materials to enable us to 
decide whether this suit is barred by the operation of article-123 


of the second schedule of the Limitation Act. Some attempt must. 
be made to fix approximately at least the dates according to the . 


English calendar, This has not been done. We reverse the decree 
of the lower Court and remand the suit for a fresh decision onthe 
merits or on the ground of limitation, subject to the remarks 
made above. Ifnecessary,the Court should allow the parties to 
produce further evidence, or to re-examine witnesses, for the purpose 
of fixing the relevant dates. Costs will follow the final result. 





| Before Mr. Fustice Birks. 
SOOBRAMONY PILLAY CHETTY v7. MAUNG PO LU. 

Messrs, Eddis, Connell and Lentaigne | Messrs. VanSomeren, McDonzell and 
—for appellant (plaintiff), Fagan—tfor respondent (defendant), 
Damages for malicious prosecution—Sutt for, 

_ Aconviction by a criminal Court even though afterwards reversed on appeal 
is evidence that the complainant had reasonable and probable cause for prosecut- 
ing the accused ; and when there has beensuch a conviction asuit for damages 

for malicious prosecution will not lie, save in very exceptional circumstances. 

Kaste Ko:butollah y. Motee Peshakur,13 W.R., 276; Parimi v. Bellamkonda, 
3 Mad. H.C., 238 ; Reynolds vy. Kennedy,1 Wilson, 232; Fadubar Singh y. Sheo 
Saran Singh, 1.L.R. 21 All,, 26 ; referred to. 

The plaintiff-appellant in this case is a Chetty and he sued for 
Rs. 2,000 damages for a malicious prosecution under section 406, Penal 
Code. The defendant is Maung Po Lu, who was the 2nd defendant 
in Civil Regular No. 4 of rgot of the Subdivisional Court of Wake- 
ma. The plaintiff claims Rs. 1,000 as actual expenses incurred by 


oot 
tT xe 


him and Rs. 1,000 damages for distress of mind and loss of credit. 
The defendat€ pleaded justification and dénied™ malice; he put ina 


petition saying that as a public servant he was unable to get leave to. 
appear and asked that the framing of issues might be postponed till 


2nd October. 

Issues were framed by consent of the advocates on the 28th Sep- 
tember. The plaintiff's witnesses were examined on the 4th Decem- 
ber. It is not quite clear from the record whether the defendant 
ever appeared in person, He might apparently have come in October 
and claimed to be examined, but thereis rothing on the record to 
show that he ever appeared or applied for further . postponement in 
order to give evidence. The case was therefore decided on the evi- 
dence of the plaintiff and his 5 witnesses alone. 

The facts of the case are fully set out in the judgment of the Court 
of first instance. The Court held that the defendant had made up a 
false story that the Chetty had come to his house and asked for the 
naggats in order to sell them to Tun E, and after obtaining possession 
FG ED Nagas ele: eS a 


d)-tn. BD R. 23. 
Q - 


1903. 


Maune Po 


Min 


ul U. 
U SHWE LU, 


Saat 


‘Special Civil 


No, 1610 
Fune 5t 


SS 


and Appeal 


1902, 
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1903 of them had fraudulently retained them as security for Rs. 700 adyan- 

ats ced by him to Ma Hlaing for funeral expenses. The evidence on the 

SoosraMony record is unchallenged and shows that as a matter of fact the defen- 

Pittay CueTTy dant himself brought the zaggats to the Chetty to retain as security 

M "? Ly, imstead of a pair of bangles for this sum of Rs. yoo. The Court of 

MauNG 0 “™ fst instance held that the defendant had acted maliciously and gave 
the plaintiff a decree as prayea. 

This decision was reversed on appeal by the Judge of the Divisional 
Court, who found that though plaintiff might have brought a false charge 
it was not proved that he had done so;that the burden of proof was 
onthe plaintiff to show that the defendant was actuated by malice 
and that his proceedings were without reasonable and probable 
cause. 

The learned Judge of the Divisional Court held that the defendant’s 
story was as probable as the plaintiff’s as he was shown to be interest- 
ed, and had charge of the keys of the box, while the Chetty’s conduct 
seems to have shown that he took sides with Ma Hlaing, 

I concur with the Court of first instance in thinking that it was very 
unlikely that the plaintiff! would commit a criminal breach of trust as 
alleged by the defendant, but the fact that he has been convicted in 
itself seems to show that the defendant had reasonable and probable 
cause forthe prosecution. ‘This was held very strongly by Jackson 
and Phear, JJ, in Kazee Koibutcollahv. Motee Peshakur (1). In that 
case the accused was convicted by the Deputy Magistrate of theft and 
sentenced to 6 months’ imprisonment. This conviction was reversed 
on appeal, but was held to show that the defendant had fair cause to 
impute the crime to the plaintiff. A similar decision was given by the 
Madras High Court in Parity. Bellamkonda (2). In that case 
the Judges, Bittleston, Acting C,J,, and Ellis, J., remarked :— 

«“ Wedo not know of any instance of a suit of this kind being successfully 

maintained after a conviction of the plaintiff by the sentence of one. competent 

ey In the.case of=Aeyzolds:v. Kennedy (3) an attempt was made but it 
ONG Ty BigPeat ee er ce peal ph ie ee a tl pS = 


There is nothing in the present case which shows that the qualifica- 
‘tion applies which the Court added to the above remarks, as to the 
defendant, when instituting the prosecution, having information avail- 
able to the plaintiff which he held back from Court. It was simply a 
case of one of two stories, one of which has been believed by a Magis- 
trate and has resulted in conviction. ‘This Madras ruling was follow- 
ed by the Allahabad High Court in Fadubar Singh v. Sheo Saran 
Singh (4), In that case it was noted that the Appellate Court in 
reversing the conviction did not find that the complaint was utterly 
false. Asgimilar remark appliesto Mr. Buchanan’s judgment on the 
criminal appeal, for he observes :-— | 

“ The story of the manner in which the zaggats found their way into Ma Hlaing’s 
possession is quite as probable as the story for the prosecution. ” 

Neither of these cases appear to have been over-ruled and I think 
they are fatal to thisappeal. The appeal is dismissed with costs. 





(1) (1884) 13 W.R., 276, (3) 1 Wilson, 232. oe 
(2) (1868) 3 Mad. H.C.,238, | (4) (1899) I, L.R. 21 Ail, 26. 
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Before Sir Herbert Thirkell White, X.C.1.8., Chief 
Fudge, and Mr. Fustice Fox. 


AGA MAHMOOD v2. EDWARD PELTZER anp oTuHERs. 


Mr. Grles—for appellent. | Mr. Conmell—for respondents. 
Trade-marks—limitation. - 

The period of limitation ina suit for an injunction to restrainfrom the in- 
fringement of a trade-mark is prescribed by Article 120 of Schedule II of the 
Indian Limitation Act. , 

A fresh right to sue accrues in respect of each infringement, until the trade- 
mark has become. public: juris. 

Fullwood v. Fullwood, L. R. 9 Ch. Div., 176; Kanakasabai v. Muttu,1. L. R., 
13 Mad. 445, referred to. . ; 

fox, .—The plaintiffs sued the defendant for infringement of a 
trade-mark. Three reliefs were claimed, namely, (1) an account of 
the cloths bearing the mark complained of which the defendant’s firm 
had imported into Burma,(2).damages, and (3) an injunction restrain- 
ing the defendant from importing, selling and exposing or offering for 
sale cloths bearing the mark. 

The learned Judge on the Original side found that the mark which 
the defendant had used was an infringement of the plaintiffs’ trade- 
mark, and that the plaintiffs had not lost their right to their mark by 
delay and acquiescence. He gave a decree for an injunction as prayed, 
but there is no decree for either an account of profits or for damages. 
We have been informed by counsel for the plaintiffs that the claims 
for thesereliefs were not pressed. The defendant has appealed on 
the grounds that (1) the suit was barred by limitation, and (2) that, 
even if not so barred, the plaintiffs had lost their right by delay and 
acquiescence, and were not under the circumstances of the case 
entitled toa decree for an injunction. The other grounds of appeal 
relate to this second ground, 

_. At the hearing learned counsel forthe defendant wished to argue 


whether the mark uSed by the defendant constituted an infringement 


Civil rst Appeal 
No. 110 of 1902. 
Fune Sth 


1903. 


of the~plaintifis’ mark, but “as this°gtound’ ‘was not inclided in’ the ~ 


memorandum of appeal, we declined to hear him upon it. 
He adinitted that unless he substantiated that the suit was barred 


by limitation, he could not succeed on the ground of the plaintiffs: 


delay and acquiescence. On this argument the matter resolves itself 
into the question whether the suit was barred by limitation. Arti- 
cle 40 of the 1st division of the and schedule of the Limitation Act 
was relied on. That article applies to suits “for compensation for 
infringing copyright or any other exclusive privilege.” The limita- 
tion for such a suit is three years from the date of the infringement. 
~In the present case the first delivery into the Rangoon market of 
goods bearing the infringing mark was on the 27th August 1895, and 
the suit was filed on the 18th September 1901. The plaintiffs were 
informed in November 1896, that the defendant’s then firm were using 
a mark which, in the opinion of their informants, was an infringe- 
ment of their mark, but they did not actually see the infringing mark 


-natil September 1900, and. then they themselves, not being acquainted ~ 


1903. 


AcA ManmMoop 
TT 
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with the conditions of the Eastern markets, failed to understand how 
the defendant’s mark could be considered to be an infringement of 
their mark, Eventually, however, a suit on their behalf was filed on 


Epwarp Perrzsr. the date above mentioned. 


So far as the suit claimed damages and an account of profits, article 
40 would probably debar them from obtaining either damages or 
profits for any infringement which took place over three years previous 
to the date on which the suit was instituted, but the article does not. 
apply to the claim for an injunction, unless the defendant’s counsel’s 
argument that the right to an injunction is co-extensive with and depen- 
dent on the right to obtain damges for infringement, is correct, Mr. 
Justice Fry’s decision in Fullwood v. Fullwood (1), that mere lapse 
of time, short of the statutory period fixed for the limitation of actions, 
will not deprive a plaintiff in action for an infringement of a trade- 
mark of his right to an injunction, has been relied upon by both sides.. 
Defendant’s counsel urged that the infringement was in August 1895,. 
and although the infringement was not known to the plaintiffs the 
right to compensation for it became barred in 1891 under articlef 4o,. 
and consequently under this decision the right to an injunction also: 
became barred. 

Under the circumstances now before us the suit may be treated as 
if the only claim made had been for an injunction. The question 
then is what provision is made in the Indian Limitation Act for such 
a suit, 

Article 40 above referred to does not in express terms apply to such 
a suit; article 36 also applies only to a suit for compensation; the 
only other article which can apply is the general article 120, which 
provides for a suit for which no pericd of limitation is provided else- 
where in the schedule, the limitation being six years from the time 
when the right to sue accrues. The infringement of a trade-mark is a 


wrong, and I take it that a right to sue accrues to the person 
“wronged for and in_respect_of every wrongfalact committed until 
“such act becomes, as it may do in some Cases, no longer wrongful. 


For instance, if a person trespasses on my land I have aright to sue 
him for every act of trespass, until by reason of repeated trespasses 
accompanied by the conditions necessary to acquire an easement, 
the trespasser acquires 2 right of way over my land. So in the case 
of an infringement of a trade- mark | apprehend that the owner of the 
mark has a right to sue for every infringement of the mark until the 
mark becomes pudlicé jurzs, that is to say, until the proprietor of it 
has in effect thrown open the use of it tothe public by allowing his 
right to be so habitually infringed that the trade-mark no longer con- 
veys to those who see it the impression that the goods to which it is 
attached are the manufacture .of one manufacturer, or the goods of 
one person or firm who originally adopted the mark. It is not, and 
could not be contended in this case that the plaintiffs’ mark had become 
publict jurts. The defendant admits having imported cloths with 
the mark, which has been held to be an infringement of the plaintiffs’ 

| 


(1) (1878) L. R. 9, Ch. Div., 176. 
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mark, in each year from 1897 up to 1902, so that on the view I take 


1903. 


there can be no question as to the Suit, so far as it was a suit for an hbk Mince 


injunction, not being barred by limitation. 

mark might delay for many years in bringing a suit for an injunction 
without any risk, and there might be great hardship on a defendant 
‘who dona fide went on selling goods bearing a mark which he con- 
sidered not to be an infringement of any other mark, 

I may point out that under section 52 of the Specific Relief Act 
preventive relief is to be granted by Indian Courts at their discre- 
tion, and in view of the fact that the Limitation Act makes no 
express provision for suits for an injunction, it is questionable whether 
the decision in Fullwood vy. Fullwood above referred to should be 
followed. 

The delay on the plaintiffs’ part in taking action was no doubt long, 
but there is some explanation of it, although the explanation is not 
wholly satisfactory. | 

I am not prepared to disagree with the learned Judge in holding 
that the plaintiiis were not deprived of their right to an injunction 
‘by reason of delay in suing, and I would dismiss the appeal with 
costs. 


‘has just been delivered. The article of the 2nd schedule of the 
Limitation Act which applies is, I think, article 120, as was held by 
the High Court of Madras (not in a trade-mark case but in a suit for 
a perpetual injunction in another matter) in the case of Kamakasabai 
v. Muttu (1). I think also that a fresh right to sue accrues in res- 
pect of every act of infringement, in which case the suit is well with- 
iu the prescribed period of limitation. 





Before Sir Hevbert.T hirkell Whit f 
. | Mr. Fustice Birks. — 
-NGA THET U v, KING-EMPEROR, 


Examination of accused—calling on accused for his defence—Criminal Procedure 
_ Code, sections 289, 342. 

The accused was convicted of murder and sentenced to death by the Sessions 
Court. The record did not show that he had been examined or called upon to 
enter on his defence. 5 

Held,—that the omissions were not{cured{by section 537 of the Code of Criminal 
Procedure. @eba q§§ @b8 hE —— | 

Po Sein vy. The Crown, C. A, No. 214 of 1902 ; (unreported) ; 

Oueen-Empress v. Imam Ali Khan, 1, L. R. 23 Cal, 252, 7 erred to. 
Thirkell White, C. ¥.—The appellant, Thet U, has been convicted 
of murder and has been sentenced to death. gee 

Before considering the case on its merits, 1 think it necessary to 
deal with a question which arises concerning the validity of the 
proceedings. So far as can be ascertained from the record, it does 


(1) (1890) L. L. R. 13 Mad. 445- 


Thirkell White, C. $—1 concur generally in the judgment which 


@, K.CLE., Chief Fudge, and. 


It may be said that on this construction the proprietor of a trade- Epwarp Pex 


=== 


Criminal Appeal 
No, 232 of 1903. 
Fune 12th, 
1903. 
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1903, not appear that the accused was examined by the Sessions Court or 

Noa Tuer Uthat he was called upon to enter upon his defence. The diary shows 

6. that the opinion of the Assessors was recorded immediately after the 
Kine-Empzror, close of the case for the prosecution. 

— As was held by a Bench of this Courtin Po Sein v. The Crown (1), 
the terms of section 342, Criminal Procedure Code, are imperative and 
require the Court to question the accused generally on the case, after 
the witnesses for the prosecution have been examined and before he 
is called upon for his defence, for the purpose of enabling him to 
explain any circumstances appearing in the evidence against him. 
‘“It-is true,” to cite the words of the judgment in the above-mentioned, 
case, ‘‘ that section 289 of the Code of Criminal Procedure refers to 
‘the examination (if any)’ of the accused, asifit were optional with 
the Court to examine the accused or not. But the only explanation of 
this apparent inconsistency between section 289 and section 342, 
Code of Criminal Procedure, is that section 289 contemplates the case 
in which there are no circumstances for the accused to explain. That 
seems to be the only instance in which section 342 of the Code of 
Criminal Procedure would not require an accused to be questioned 
generally on the case.” I believe this to be a correct statement of 
the law. 

Again, under section 289, sub-section (4), of the Code of Criminal 
Procedure, ifthe Court considers that there is evidence that the 
accused committed the offence, the Court must call on the accused 
to enter on his defence. Obviously the record must show that this 
requirement of the law has been fulfilled; and the substance of the 
accused’s defence should be recorded. ‘ 

It remains for consideration whether these serious omissions to 
comply with the law are such as to invalidate the proceedings in this 
case. Section 537 of the Code of Criminal Procedure provides that 

~ no-finding-of a Court of--competent jurisdiction shall=be reversed or 

~altered-on appeal-on account of:any omission-or-irregularity-in any 
proceedings during the trial, unless the omission or irregularity has in 
fact occasioned a failure of justice. Inthe Queen-Empress v. [mam 
Ali Rhan (2), it washeld by the. High Court at Calcutta that the 
omission to call upon the accused to enter on his defence was not 
cured by section 537 of the Code of Criminal Procedure. The words 
used by Banerji J. are as follows: , 

*€ The formalit y of calling upon an accused person to enter on his defence is not 
a mere formality, but is an essential part of a criminal trial, and when that has 
been wanting, it is difficult to say that the omission has not occasioned a failure 
of justice,” 

in that case, a re-trial was ordered, even though the accused had 
been examined by the Sessions Court in conformity with section 342 
of the Code. This case is even stronger. For the accused was 
neither called upor for his defence nor examined ‘to enable him to 
explain circumstances appearing in the evidence against him, “His 
examination before the committing Magistrate was put in and read. 


(1) C. A. No. a14 of 1902 (unreported). | (2) (1895) I. L.R. 23 Cal. 452. 
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But it is impossible to say what might have been the effect on the 
Judge’s mind of statements made by the accused if he had been 
examined in the Sessions Court or if he had been-called upon for his 
defence. It seems to me impossible to say that these omissions have 
not occasioned a failure of justice. It is the undoubted right of the 
accused to be heard; and unless this right is accorded to him it 
cannot be said that he has had a fair trial.” In this case, so far as 
appears from the record, he was not heard at all, except when he 
pleaded to the charge. : 

I do not express an opinion on the point whether, if the accused 
was examined but not called upon for his defence, or if he was called. 
on for his defence but not examined, it would be necessary to order 
a re-trial. That point may be considered when it arises. 

Notwithstanding the serious delay and inconvenience which will 
be occasioned, I think’ that we have no option but to order a 
retrial in this case. It will be necessary that the trial should be 
held afresh and that the witnesses should be examined again. 

I would reverse the conyiction and sentence and order a new trial 
accordirgly. 

- Birks, F.—I concur. 





Befove Mr. Fustice Birks. | ; 
MAUNG HME BU anp one v. MAUNG SHWE HMVYVIN anp Taree 
. OTHERS, 


Messrs. Burjorji and Dantra—for Mr, Palit—for the respondents (de- 
the appellants (plaintiffs). : fendants). 
Surisdiction—case tried by Court of higher grade than that ordinarily having 
jurisdiction—Court in which appeal should be brought—Civil Procedure Code, 
sections 15, 25, 578—remand by Appellate Court for;urther evidence, sections 566, 
6 : : 


q. . 
9 A: suit of value less than Rs. 500 was, with consent of parties, transferred to the 
Subdivisional Court, which gave judgment: {or plaintiff... Appeal was made to the 
Divisional Court, which framed certain issues and directed the Township Court 
to take evidence and record findings on them. On the evidenceso recorded, the 
successor of the former Judge of the Divisional Court dismissed the plaint. 

Held, on second appeal, that the first appeal was rightly brought in the Divi- 

sional Court, and that the remand of the case to the Township Court, if irregular, 
was not such a material irregularity astojustify inte:ference, 
Pachaoni v. Ilahi Bakhsh, 1. L. Re 4 All. 478; Peary Lall vy. Komal, 1. L. R. 6 Cal. 
30; Ledgard v. Bull, 1. L.R.g All, 1913 Matra Mondal v. Hart Mohun, I.L.R, 17 Cal, 
155; Ram Narain v. Parmeswar, 1,.L.R. 25 Cal. 39 3 Velayudam v, Arunachaia, 
LL R. 13 Mad. 273; Chandulal vy, Awad, 1.L.R. 21 Bom, 3513 referred to. ) 


Birks, ¥.—The facts of this case are thus stated by Mr. Burjorji 
on behalf of petitioners. They filed a suit, No. 7 of IgO1, on the 16th 
February rgot in the Township Court of Minbla. This suit was dis- 
missed for default on the 2nd of April 1901, after issues had been 
framed and one witness for plaintiffs examined. Application was then 
made to the Judge torestore the suit, and was refused in Miscellaneous 
Case No. 6 of rgo1. eee ‘ 

The plaintiffs then appealed to the District Court, which gave «the 
ist plaintiff leave to re-open the case in Civil Appeal ‘No. 43 0 901, 


1903: 
Nea Tuer U 
v. 
Kinc-EMPEROR, 


Civil Reviston 
No. 84 of 
1902. 
Fune rth, 
1903. 
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On the 2nd of August 1901 the suit was transferred by consent to 
the Subdivisional Court of Minhla, and the case was re-opened and 
headed No. 2 of 1901 in that Court on the rst of October. Both Nga 
Hme Bu and his wife, Ma Shwe Ein, appear as plaintiffs though the 
1st plaintiff alone was allowed to re-open the suit. A decree was given 
in favour of Nga Hme Bu for Rs. 238-5-0, the amount sued for. 

The defendants next applied to be declared insolvent under the pro- 
visions of Chapter XX of the Code, Thisapplication was dismissed, 
They then appealed to the Divisional Court against the decree of the 
Subdivisional Court, dated the 18th November rgor. This appeal 
was filed on the 13th of January 1902 and therefore beyond the period 
that would be allowed if the appeal had been preferred to the District 
Court from a Township Court. 

The Judge of the Divisional Court, Mr. Todd-Naylor, heard the 
appeal and evidently suspected fraud of some kind for he examined 
the record-room lists and referred the case back to Maung Po Sein, 
who is described as the Township Magistrate of Thayetmyo, for 
evidence on three additional issues framed by him. 

When the findings were returned the plaintiffs’ suit was finally dis- 
missed by Mr. Cholmeley, who had succeeded Mr. Todd-Naylor as 
Judge of the Divisional Court. 

There are six grounds of revision, but they really amount to three— 

(1) That the Divisional Court had no jurisdiction to entertain 
the appeal as the suit having been instituted in the Town- 
ship Court the appeal lay to the District Court notwith- 
standing the transfer to the Subdivisional Court. 

(2) That the Divisional Court erred in law in remanding the 
case to a different Court and exercised a jurisdiction not 
vested therein by law. | 

(3) That the Divisiona] Court acted with material irregularity 

4. 44... In reversing. the decree of-the original Court: | 
-., Mri Burjorji:centended on the ist. ground that the suit having been 
rightly filed in the first instance in the Township Court it remains a 
suit of that character even though it was transferred to the Subdivi- 
sional Court. He has cited the following authorities which I will 
examine in detail. The first is the case of Pachaoni v. /lahi Bakhsh 
(1). In that case the Court in which the plaint was originally instituted 
had no jurisdiction as the cause of action did not arise within its local 
limits. The case was transferred by the District Judge from the Mun- 
sif of Cawnpore to the Subordinate Judge of Cawnpore. That officer 
held that he had only the powers of the Munsif and returned the plaint. 
This order was reversed on appeal to the District Judge. On further 
appeal to the High Court, Straight, J., held that the order of the Judge 

assed under section 25 of the Code could not cure any defect of 
jurisdiction in reference to the institution of the suit and directed him 
torehear the appeal. In Peary Lali v. Komal (2), the land which 
formed the subject-matter of thesuit had been transferred from one 
district to another before the appeal was made. The High Court held 

SSS ee ei aialien, <a RRR BA. TAS AES 


(x) (1882) LL. R. 4 All. 478 i (2) (1881) I. L. R. 6 Cal, 3o. 
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that they could not transfer the hearing of the appeal to the Judge who 
would have had jurisdiction before that transfer was made. This de- 
cision was entirely approved by their Lordships of the Privy Council 
in the case of Ledgard v. Bull (1). In that case the Court which first 
entertained the plaint was not competent under section 22 of Act XV 
of 1895, and the case was withdrawn by the District Judge by consent 
of the parties to his own Court under section 25, Civil Procedure Code. 
Their Lordships observed :— 

“ When a suit has been tried by a Court having no jurisdiction over the matter, 
the parties cannot, by their mutual consent, convert the proceedings into a judicial 
process: although, whenthemerits have been submitted to a Court, it may result 
that, having themselves constituted it their arbiter, the parties may be bound by 
its decision. On theother hand, ina suit tried by a competent Court, the parties, 
having without objection joined issue and gone to trial upon the merits, cannot 
subsequently dispute the jurisdiction on the ground of irregularities in the initial 


1903. 
Maune Hae Bu 


U, 
Maunc SHWE 
HMrvIn. 





procedure, which, if objected to at the time, would have led to the dismissal of the . 
suit, 


t é 

In the caseof Matra Mondal v. Hari Mohun (2), a suit valued at 
over Ks. 1,000 was filed in the Court of a Subordinate Judge when 
as a matter of fact it should have been filed in the Munsif’s Court. 
On the valuation found by the District Judge on appeal, costs were 
only allowed on the scale of the Munsif’s Court. The High Court 
held that the Subordinate Judge was competent to try and that the 
words in section 578 ‘not affecting the jurisdiction of the Court’ 
meant ‘ not affecting the competency of the Court to try.’ 

Mr. Burjorji has placed mast reliance on the case of Ram Narain 
v. Parmeswar (3). In that case an appealover Rs, 5,000 in value 
was: wrongly filed in the District Judge’s Court arid was withdrawn by 
the High Court under section 25. When they came to hear the appeal 
the High Court found themselves debarred from doing so by the deci- 
sion in Ledgard vy. Bull above referred to. Inthe case of Velayu- 
‘dam'v: Arunachala‘(4), the original suit should -have been ‘filed-in the 
“Munsif’s- Court . but was,-as-a matter-of-fact, filed “it the: Subordinate 
Judge’s Court. The District Judge was the appellate authority in 
whichever Court the suit was filed and it was urged that as the 
appellant did not demur to the jurisdiction of the lower Appellate 
Court, he must be held to have waived the right to raise the question 
of jurisdiction. The decree was set aside and the plaint was returned 
for presentation in the proper Court. 

Yn Chandulal y. Awad (5), the sanction of the Governor-General 
was necessary to the institution of the suit and was not given till after 
the plaint had been filed ; it was held the sanction was insufficient but 
that as the Court had inhérent jurisdiction over the subject-matter 
the defendant had by his conduct waived the defect. 

It may be noted that in all these cases the plaint was originally 
filed in the wrong Court and the general principle laid down is that 
where the original Court was not competent to try the suit as having 


(1) (1887) 1. L. R,g All, rgt. | (2) (1898) I. L. R.25 Cal. 39, 
(2) (1890) I. L. R. 17 Cal. 155. (4) 1890) I. L. R. 13 Mad. 273. 


(5) (1897) I. L. R. 21 Bom. 351. 
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1903. no inherent jurisdiction no subsequent transfers can confer jurisdiction, 
Mauxe Hue Bu DUt when the Court has inherent Jurisdiction but is debarred from try- 
ere ing the suit by the terms of section 15 of the Code of Civil Procedure 
Mauxe Suwe this is an irregularity which can be cured under section 578 if the 
HyIn, parties have not been prejudiced, 
~~ Now itis clear from the terms of section 25 of Act VI of 1900 that 
a Subdivisional Court has jurisdiction to hear and determine any suit 
cr original proceeding not exceeding Ks. 3,000 in value. It has fre- 
quently been held asin the case of Matra Mundal above noted that 
section 15, Civil Procedure Code, sefers to procedure only and does not 
deprive any Court of jurisdiction which it may otherwise possess. 
There was not even any irregularity in transferring the case to the 
Subdivisional Court as the Judge of the Township Coart had acted 
harshly in dismissing the suit ex parte. The question still remains as 
to whether the appeal lay to the District Court or Divisional Court. 
The only case of all those cited by Mr. Burjorji which. seems to bear 
out his contention is 4 All., 478, but in that case the suit was originally 
brought in the wrong Court which had no territorial jurisdiction and 
the Subordinate Judge merely held that the order of transfer could not 
give him a jurisdiction of that kind when the plaint was filed in the 
wrong Court. ; 
Mr. Burjorji relies also on clause 3 of section 25, Civil Procedure 
Code, as showing that the Court to which the case is transferred only 
exercises the powers which were exercised by the Court from which 
the transfer was made. I do not think this argument has much weight. 
It may well be: that the Legislature did not wish to extend the right 
of appeal by this section when none existed before ; but if it had been 
intended that the Court to which the case was transferred was in all 
cases to be treated as of the same character as the Court from which 
the casé was transferred it would. have been ‘expressly provided. I 
“think:.the “appeal. was-correctly brought in the Divisional Court. On 
the other grounds | donot'think that the action of the Divisional Court 
in remanding the case to another Judge for finding on certain issues 
is such a material irregularity as would justify me in interfering on 
revision. The lower Appellate Court held that the plaintiff’s claim 
might be genuine but was evidently of opinion that the evidence in 
support of it was not sufficient and required more evidence. It 
may be that Mr. Todd-Naylor formed an erroneous opinion on this 
point but the final order dismissing the suit was not passed by him 
but by his successor. I| find that Maung Po Sein was Additional 
Judge of the Township Court of Thayetmyo and he should have sign- 
ed his proceedings in that capacity. No sufficient reason was given 
by the Judge of the Divisional Court for not referring the case back to 
the original Judge, but his action seems covered by section 569, Civil 
Procedure Code. 


For these reasons this application is dismissed, but I will make no 
order as to costs, 


J 
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_ Before Sir Herbert Thirkell White, K.C.1.2., Chief Fudge. 
KING-EMPEROR v. NGA PO KYAW. 
Mr. McDonnell, Assistant GOVERNMENT ADVOCATE, POR THE CROWN. 
Reformatory Schools Act—procedure. 


The District Magistrate, to whom proceedings were submitted under section 
9 of the Reformat Schools Act, transfi them to the Subdivisional Magis- 
trate for disposal. The latter passed orders under section g of the Act. 


- 


Held,—that the action of the District Megaicate and Subdivisional Magistrate 
was illegal, and ordered that the order of the District Magistrate and Subdivisional 
Magistrate be set aside, and the case disposed of by the District Magistrate under 
section 9, sub-section {2), of the Reformatory Schools Act. 

The Magistrate of the first class who tried this case, not being spe- 
cially empowered by the Local Government under section 8 of the 
Reformatory Schools Act, and being of opinion that the accuscd was 
a proper person to be an inmate of a Reformatory School, rightly sub- 
mitted his proceedingsto the District Magistrate in accordance with 
section 9 of the Act. The District Magistrate, x! his order of the 
17th February 1903, transferred the case to the Subdivisional Magis- 
trate for disposal. The Subdivisional Magistrate proceeded to deal 
with the case under section g of the Reformatory Schools Act, and 
sentenced the accused to rigorous imprisonment for two years, sub- 
stituting for the sentence an order of detention for five years in a Refor- 
matory School. The accused appealed and after a reference to the 
Subdivisional Magistrate the appeal was dismissed. 


The learned Assistant.Government Advocate, who appeared on 


Criminal Revisior 


behalf of the Crown, has..not been - able.to support -thedegality of the » 


procedure which has been adopted. Itis only the District Magistrate 
who has power to pass orders under section g of the Reformatory 
‘Schools Act, though the present case is not the only one which has 
éome to my notice in which this has been overlooked. The order pass- 
ed by the Subdivisional Magistrate was made without jurisdiction. 
He is empowered under section 8, not under section g, of the Act. 

There is abundant authority for holding that section 16 of.the 
Reformatory Schools Act does not prevent the exercise by this Court 
oi its revisional powers in cases where orders have been passed without 
jurisdiction. 


I set aside the order of the Sessions Court dismissing the appeal of 
the accused, the order of the Subdivisional Magistrate sentencing him 
and ordering him to be detained-in a ‘Reformatory School, and the 
order of the District Magistrate transferring the case to the Subdivyi- 
_sional Magistrate. The District Magistrate willnow proceed to dispose 

of the case under section 9, sub-section (2),‘of-the Reformatory Schools 
Act. His attention is invited to section 11,-sub-section (7), of that Act. 
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Before Mr. Fustice Fox. 


Civil Revisi : 
"Maat RAMRICK DASS v, MOHAMED YACUBJI DUDAH. 
Hine aah, Mr, Buckland—for applicant (plaintiff) | Mr, Levtatgne—for respondent. 
— -EgOZ. Claim for use and occupation, 


A claim for use and occupa‘ion only arises where it is shown that the occupa- 
tion was by the permission or sufferance of the plaintiff. 

Gibson v. Kirk, 1 Q. B. 850; Hellier v, Silicoz,19 L. J. Q. B. 295; Marquis 
of Camden v. Batterbury, 5 C.B.N.S, 808; and Churchward v. Ford,2 H. 
& N. 446; referred to. : 

The learned Judge in his judgment says that if the claim had been 
for compensation for use and occupation, it must have been decreed, 
at any rate in part. . 

The claim was in fact for use and occupation of the premises, and 
was not for rent, as stated by the learned Judge. | 

The plaintiff alleged that the defendant had occupied one room in 
the house by permission of the plaintiff and had agreed to pay. a 
reasonable rent for the use of the premises. It is not explicitly stated 
that this agreement was an express agreement. In evidence the 
plaintiff sought to make out an express agreement to the above effect, 
but the learned Judge held it had not been made out. 

If, however, the defendant occupied the premises by the permission 
or sufferance of the plaintiff, the latter would be entitled to rely on 
the contract or promise which the law implies that the defendant 
would pay a reasonable sum for such use and occupation—Giéson vy. 
Kirk (1), Hellier v. Sillcox (2). 

The implication however only arises where it is shown that the 
occupation was by the permission or sufferance of the plaintiff— 
Marquis of Camden v. Batter bury (3), and Churchward v. Ford (4). 
In the present case the defendant denied that he occupied by the 

“permission of the eae en ee ee 

‘ “<The learned Judge has found -both that there was no express 
agreement to pay rent and that no relationship of landlord and tenant 
existed. He does not appear to have considered the defendant's 
occupation upon what was alleged and traversed with regard to it in 
all aspects. The chief question to be determined was whether the 
defendant occupied the room from the 16th July to the 31st August 
by. the permission and sufferance of the plaintiff. 

It appeared that the defendant was the agent of a lady who had 
brought a suit against the plaintiff for specific performance of a con- 
tract by the deceased person whom the plaintiff represented, to buy 
the property in question. Specific performance was decreed, and the 

laintiff paid the purchase money into Court. 

His legal advisers then wrote to the lady’s legal advisers asking 
that possession of the premises might be delivered and claiming the 
rents and profits as from the date of the order allowing the purchase 


841) 1 Q.B. S50atp.836. J (3) C. B. N.S, 808. 
i trstes 19 L. J. Q. B. 295. | (4) (i828) : H. & N. 446. 
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money to be withdrawn from the Court. No answer to that letter 1903. 
was sent until nearly a month had elapsed. a e 

The answer was written under the instructions of the defendant, > 
and it is stated that he was prepared to make over the property, and a Yacup- 
also that he was occupying a portion of it and was preparedtoremain 9 ** 0?" 
ijn occupation at a reasonable rent. The answer to this letter was a 
notice to quit at the end of the current month. 

Under the circumstances it appears to me that if there was no 
express agreement between the parties as from the 16th July there 
could be no ground for holding that the defendant occupied the 
— by the permission or sufferance of the plaintiff from that 

te, 

If the plaintiff was entitled to possession of the premises from 
the date on which he claimed to be entitled, the iady who sued 
him was responsible for not phe 5 given possession, and she was 
the only person he could look to for compensation for not fulfilling 
any obligation which lay upon her to give possession. 

If the plaintiff did not receive full possession of the premises by 
reason of the defendant not removing until the end of August, it 
appears to me that she may be responsibleina suit for mesne 
profits for such act of her agent, but the defendant personally 
cannot be held responsible to the plaintiff under any implied tenancy 
for no such tenancy can be implied. The dismissal of the suit was, 
in my opinion, correct, although the reasons given for dismissing it 
were not wholly so. ’ ; 

This application is dismissed with costs—2 gold mohurs allowed 
as advocate’s fee. — : 





he i's st Befode Me Fustite Birks ~ 8% 
eS CIKING-EMPEROR's. NGA PO, |." 
Whipping Act, section 5. 
A sentence of whipping for attempt to commit theft, when the accused is not a Criminal Reviston 


juvenile offender, is illegal. | No, 926 of 
Queen-Empress v. Nga Po Hlaing, S. J. L. B., 531 and Queen-Empress y, 1903. 
Abdul Masjid, S. ]., L. B., 338, noticed. ' Fune 25th, 
eee : ; 1903. 
The accused in this case is not a juvenile offender, being 28 years = 


old. Under section 3 of Act V of 1900, juvenile offenders are liable to 
whipping for attempts to commit offences not punishable with death 
under the Penal Code orany other law. The District Magistrate was 
right in pointing out that the sentence in this particular case was 
illegal, but the rulings quoted by him, Queen-Empress v. Nga Po 
Hlaing (1) and Queen-Empress vy. Abdul Masjid (2), must be read 
now subject to Act V of 1900. The sentence has been carried out. 
For formal purposes it is cancelled. 


(i)S.Jj.L.B.5gr =| (2) S.J. L. B. 338. 
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Befove Mr. Fustice Fox. 
MA DUN vz, MA PA U. * 


Civil 2nd Appeal Mussrs, Agabeg and Kin—for appellant Mr, Das—for respondent (plain- 
NV San o Vs ti (defendant). tiff), 
7 ie : Suit for declavation of title—deciavatory decyee—Specific Relief Act, section 42, 
— proviso. 


Where a plaintiff, being able to sue for an injunction, omits to doso, the Court 
cannot grant a mere declaration of title,- ; 

A suit in respect of standing crops on land may be a“ landsuit ” for the purposes 
of section 2 of the Lower Burma Courts Act, 


The plaintiff alleged that she had let certain land to the defendants 
at an annual rental of 450 baskets of paddy, and on their promise that 
they would not part with any of the outturn of the landto others until 
they had handed over 450 baskets of the paddy obtained from it to her. 
She further alleged that the defendants threatened to reap the crop 
then standing on the land, and todispose of the outturn to others so 
that she might not get it. 

She asked for a mere declaration of her title to 450 baskets of paddy 
from the outturn of the crop on the land. 

Both the lower Courts have given her a decree, In my judgment 
they erred in so doing. | 

The proviso to section 42 of the Specific Relief Act forbids the 
giving of a mere declaratory decree where the plaintiff being able to 
seek further relief omits todo so. It was open tothe plaintiff in this 
case to sue for an injunction to restrain the defendants from commission 
of the alleged wrongful act which she said they threatened to commit, 
consequently further relief than a mere declaration of title was open to 
her. The decrees being against a positive rule of law must be set aside. 

It was argued that there is no second appeal to this Court, as thisis 
not a land suit, but was asuit cognizable by a Small Cause Court. As 
the suit was framed, it was, in my opinion, a Jand suit within the defini- 
tion of the term “land suit’ in section 2 of the Lower Burma Courts Act, 

-hecause.a right to-and-interest in the standing crop:on. the land was 
slaimed.:--—~- =2> su: juan Aa EtEt, eens OT ee 

The decrees of both the lower Courts are set aside, and the suit is 
dismissed with costs. The plaintiff must also pay the defendants’ costs 
in the District Court and in this Court. : 


Before Mr. Fustice Birks 
KING-EMPEROR 7. ABDUL MAWZIT. 
Burma Municipal Act—pvrosecutions, 
Criminal Revesion A prosecution under the Municipal Act cannot be instituted except by some 
No. 894 of 1903. person duly authorized under the Act. 
Fune 25th, The prosecution in this case does not seem to have been sanctioned 
7993 either by the President or Vice-President under section 195 of Burma 
—- Municipal Act, lil of 1898. Thereis nothing in the record to show that 
Mr. Wilson, the overseer, has been authorized personally and by writing 
to institute such complaints. He is not a person who can be authorized 
by virtue of his office. No Court can take cognizance of any offence 


See 


| 


“i Distinguished in Kya Get vy. Bu Nwé, 4 L. B. Ri, 88, 
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punishable under the Burma Municipal Act-exceptonthe complaint _ 1993. 

of a person authorized by the Committee. The Magistrate was there- »... bu; 

fore wrong in transferring the case to the Honorary Magistrates. <j iasiies 
| do not understand the accused to have admitted the charge. AspuL Mawzit. 

They admitted that an offence had been committed by some one cn — 

section 148 of the Act, but it was necessary for the prosecution to show 

that accused had permitted persons under their control] to deposit rub- 

bish and the accused’s witnesses should have been examined. The 

conviction is set aside as the prosecution was not properly instituted 

and the fine will be refunded. : 


Before Mr. Fustice Birks. Criminal Revision 
KING-EMPEROR +. MA HLA BON anp anoTHER. ee = of 
Security to keep the peace—Codz of Criminal Procedure, section 106, F ge 
An offence under section 294, Indian Penal Cude, does not necessarily involve a — 


“breach of the peace ” for the purposes of section 106 of the Code of Criminal 
Procedure. - 

Crown v. Nga Wet Taung, 1 L.B.R., 262, referred to. 

The two accused were convicted under section 294, Penal Code, with 
uttering obscene abuse in a public place. The charge should set out 
the words used so that a Court of Revision or Appeal can decide 
whether the offence really comes under section 294. Both the women 
were fined, but Mi Hla Bon, the aggressor, was ordered to give her 
personal bond under section 104, Criminal Procedure Code, for a period 
of three months in the sum of Rs. 25. | think the ruling in Crown y. 
Nga Wet Taung (1) will apply equally to a conviction under section 
294. Obscene abuse does not necessarily involve a breach of the 
peace any more than abuse under section 504. The order directing 
a bond to be furnished is set aside and the bond will be cancelled. 


My. Fustice Birks. Criminal Appeal 


Before M re Ff ustice Fox and 
SHWE HLA U a. KING-EMPEROR. ee Se of 
Murder—bdiows on the head—intention—Indian Penai Code, section-3 00 Fuly 14th, 
The accused, in ascuffle, struck the deceased two blows on the head with a pint 4903+ 


bottle of brandy. Deceased fell at the second blow, and remained unconscious 


till his death, thirteen hours afterwards. _ : a 
Held,—after consideration of the question of intention in such cases, that the 


re-petition of the blow ohae, the case within the definition of murder in the third - 


clause of section 300 of the Indian Penal Code. ge 
Chevers’ Medical Furisprudence, and Taylor’s Medical Furisprudence, referred 


to. 

Fox, ¥.—About 10 A.M., on the morning of the rst April, four men, 
Mro Aung (the deceased), Shwe Hla U (the accused), Ba Me, and 
Pa Nyo were drinking in a liquor shop. The accused made some 
very insulting and obscene remarks about a sister of the deceased. A 


(x) 1 L-B.R., 262. 
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quarrel was averted by Ba Me, who, on the deceased wanting more 
drink, bought a pint bottle of brandy and gave it to the deceased to 
take home with him. The deceased left the liquor shop but turned 
back atonce. 

He then addressed some words to the accused about what the latter 
had said about his sister, and, according to Pa Nyo, the words used 
were provocative, The accused asked in reply if Mro Aung wanted 
to die. The latter said ‘I dare die if others dare”’ The accused 
then closed with Mro Aung, and during the course of the struggle 
between them the accused got possession of the pint bottle of brandy, 
and hit Mro Aung on the head with it twice. The bottle broke on the 
second blow. Mro Aung fell after receiving this blow. None of the 
witnesses speak to how he fell, When he was on the ground the 
accused struck him again with some iron instrument. 

From the time he fell Mro Aung is not stated to have mcved or to 
have spoken. He died about 15 P.M.on the same day. When his 
body was examined by the Civil Surgeon, it had two incised wounds 
on the head, one incised wound on the nape of the neck, and an 
abrasion over one of the eye-brows. Apparently none of these injuries 
had anything to do with the man’s death. This was attributed by the 
Ciyil Surgeon to concussion of the brain. On the skull being opened, 
effusion of blood on both the right and left side of the brain was found 
and there was a lineal fracture of the base of theskull. No depression 
in the skull and no contused wounds on the surface of the head are 
spoken to. The fracture and internal effusion of blood could, in the 
epinion of the Civil Surgeon, have.been caused by a blow with a 
bottle. 

The deceased’s death may be taken to have been caused by the 
accused’s blows with the bottle. 

The question arises what offence the accused committed. 

The medical evidence is very meagre, and the case was one in 
which the Sessions Judge shonld have examined the Civil.Surgeon. 
A récent Circular of this Court (section 440) has directed. that medical 


“witnesses should ordinarily be examined by the Sessions Court at the 
trial. 


The Sessions Judge says that the accidental nature of the injury is 
negatived by the evidence of the Civil Surgeon. | 

That does not appear to me to be a correct representation of the 
effect of the Civil Surgeon’s evidence. 

He simply said that the fracture and effusion could have been 
caused by a blow from a bottle, 

I presume he would have said the same thing in regard to a blow 
with a clenched fist upon which death had ensued. Dr. Chevers 
mentions a case in which death was caused by a blow on the temple 
with the open hand, and another case in which death was caused by 
a blow on the temple with a light bamboo, six feet in length and 
weighing a pound and a half (1). 


(1) Chevers’ Medical Furisprudence p. 339. 
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These no doubt were exceptional cases, but they go to show that: 


death may posstb/y ensue upon blows on the head even when given 
with something which would probably not cause any serious injury to 
any other part of the body. 

Dr. Taylor (1) says :— 

“ These injuries (t.¢.. to the head), as it is well known, are capeicsons in their 
after-effects. The slightest contusion may be attended with fatal consequences 
while fractures, accompanied by great depression of bone, and an absolute loss of 
substance of the brain, are sometimes followed by perfect recovery.” 

He refers to acase in which a person received a blow on the head 
from a small stone and died m ten minutes. 

In view of the insidious effects of injuries to the head on the one 
hand, and the sometimes marvellous immunity from serious results in 
spite of violent blows to it on the other, it appears to me desirable in all 
cases in which persons are charged with causing death by blows to 
the head to have as much evidence as possible throwing light upon 
the amount of violence which may have, or must have, been used to 
cause the injuries, and as to the existence or non-existence of any 
abnormal conditions of the deceased’s skull. gr 

The medical officer who has examined the corpse of the injured 
person will probably be in a position in most cases to give an opinion 
on these matters. - 

At the same time the act of the accused in such a case as this 
must be. judged by the light of the common knowledge of mankind 
upon the dangers and results of striking a pérson on the head. 

In the present case violence in the accused’s blows may be pre- 
sumed, under section 114 of the Evidence Act, from the facts of the 
quarrel, the struggle, the state of hot blood in which both the accused 
and the deceased were, and the result of the blows, The Sessions 
Judge was of opinion that when the accused struck the deceased with 
the bottlé, he must be taken to have had the intention to Cause bodily 
jnjury which he knew was dikely to cause death, and on this he found 
the accused guilty of murder, presumably because he considered that 
the case fell within the third case mentioned in section 300 of the 
Indian Penal Code. : 

-The finding does not exactly fall within the case covered by the 
clause, for that requires an intention to cause bodtly injury suffictent, 
in the ordinary course of nature, to cause death, — 

Actual intention to kill the deceased can scarcely be attributed to 
the accused from the use of the words of bravado before the struggle 
began. His intention can only be gathered from his acts. 

_ Death from a blow or blows on the head is probably, as a rule, 
associated by people unskilled in medical science only with the break- 
ing of the skull. Ignorance of the actual causes which may bring 
about another’s death in consequence of a blow cannot affect the 
question of the striker’s knowledge and intention when striking the 
blow. If actual knowledge and experience do not do so, instirct at 


(x) Taylor’s Medical Furisprudence, 1st edition, p. $19. 
10 


1903. 
Sawr.Hra U 


ov. 
Kinc-Emrrrog, 


1903. 
Sawke Hira U 


v. 
Kixo-EMPEROR. 


——_— 


128 LOWER BURMA RULINGS. [VOL. 


es 





least tells every man that to hit another human being any violent blow 
on the head may possibly result, or is /ikely to result, or will probably 
result, in serious injury to the person struck, but knowledge, belief or 
exvectation of the amount of injury that mav be caused must depend 
upon what is used in inflicting the blow, and the force with which the 
blow is delivered. , , 

A man is presumed by law tointend the ordinary and natural as 
well as the necessary consequences of his acts. 

As Mr. Mayné points out at paze 425 of the 2nd edition of his 
work on “ The Criminal Law of India,” the question of intention is in 
the majority of cas<s mer-ly the question ot knowlege. If a result 
ordinar.ly occurs-as a consequ<nce of an act, a man must know that 
such resuit is a probable consequence of the act: if it results some- 
times, and not rarely happzns, he must know that it may be a likely 
consequence of the act; if it results sometimes, but rarely, he must 
know that it may te a possibl+ result of the act. 

The cases of a sword cut and a blow with a club, given in illustra- 
tion (c) to section 300, which is the illustration meant for a case 
within the third case of murder given in the section, are simple and 
present no difficulty, because every man must know. that in striking 
another man a violent blow with either asword or a club, he will 
probably either kill him, or cause him injury from which he will 
probably die : either cf such weapons is one which a man actually 
intending to kill another would use for his purpose as a matter of 
course, if one were athand. In the present case, however, we have a 
case of blows dealt with a thing which would not ordinarily be chosen 
by any one who actually intended to cause another’s death, or to 
cause bodily injury sufficient in the ordinary course of nature, to cause 
death. 

Ifit is argued that because death has resulted from the blows, 
thereforé the ‘striker -must-have intended: to cause. injury sufficient in 


“the “ordihary* cotrse of natiire to cause death, then a blow with any 


thing (e.g.. with a clenched fist), which has resulted in the assaulted’ 
person’s death, must be held to bring the case within the third case of 
section 300, | 

‘ But taking the case of a blow with the fist, it is well-known that 
human hvads have oftener than not stood such blows dealt with the 
utmost vigour of the most powerful men without death ensuing. 

It may be that every man dealing another a very violent blow on the 
head with his fist must be taken to know that the result of his blow 
may be, and even ts /tkely to be, injuy to the other sufficient to kill 
him, but unless it must be taken that ordinary knowledge, experience 
or instinct tells aman that such a result is an ordinary and therefore 
a prohable consequence of so striking another man, the striker’s act 
would not amount toa greater crime than culpable homicide, for at 
most it would be. an act done with the knowledge that he was only 
likely to cause death, and an intention to cause more than he knew 
was itkely could not be imputed to him, unless there was further 


evidence showing what his actual intention was. 
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_ Probably on the ground that blows on the head with fists only 
occasionally cause death or injury resulting in death, the acts of men 
who have caused death in prize and other fights in England have 
been held to be manslaughter and not muruer. | 

In cases in whi h death ensues from violence used, and there is no 
evidence of intention other than what is to be’inf.rred from the 
accused’s act, it appears to me to be necessary to consider whethe 


the accused must have known when committing the act that— 
(1) it might possibly but was unlikely to cause death or injury 
_ sufficient in the ordinary cours* of nature to cause death, 
(2) that it was /é&ely to cause death or injury sufficient in the 
ordinary course of nature to cause death, . 
(3) that it ~rodably would cause death or injury sufficient in the 
ordinary course of nature to cause death. 

If the act falls within the first category it would not amount to 
more than hurt or grievous hurt; if under the second category, it would 
be culpable homicide not amounting to murder; if under the third 
ae ie it would amount to murder a | 

In the case of a blow with a bottle full of liquid, there is no common 
experience or knowledge to tell a man what.the probable re-ult of a 
blow on the head with such athing will be. In the case of a blow 
‘dealt by an ordinary person, death caused by a biow on a man’s head 
with a bottle may possibly be a more prob :ble result than it would be 
in consequence of a blow with a fist, but the blow of a trained prize- 
fighter's fist would possibly come upon his opponent's head with 
—— force than the blow of any ordinary person even striking with 
a bottle. 

Although the blows in this case were given during the course of a 
drunken braw]; the acts of the.accuszd:have to be consid red- as if they 

-were the acts of a thinking and reasoning mah. Would ‘such a man 

‘know, and must he be taken to know, that the prodad/e result of strik- 
ing another man on the head with an ordinary pint bottle fuli ‘of 
liquid would be to cause that other’s death, or-injury sufficient in the 
ordinary course of nature to cause death ? 
_ Such a thing as a bottle would scarcely he chosen by a man who 
-intended to cause death or such injury, because it would in all proba- 
bility occur to him that the bottle might break, and that so his object 
might not be accomplished. 

In the case of death caused by a single blow with a bottle it 
appears to me that it would scarcely be legitimate to impute to the 
stiiker more than-that he must have known that he was /ikely to 
cause death, or injury sufficient in the ordinary course of nature to 
cause death, and his act would therefore be not more than culpable 
homicide not amounting to murder. In the present case, however, 
the accused struck asecond blow. At the time he dealt that, he 
must be taken to have known that he was using a breakable but yet a 
hard thing which had withstood one violent blow on his opponent's 
head, and consequently there was reason for his believing that the 
bottle would probably withstand another. Every man must be 
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1903, taken to know that if he repeats violent blows with anything sub- 
— stantial and hard on another man’s head, he will probably either kill 
Saws Hta U the man, or cause him such injury as is sufficient in the ordinary 
ro urEROR. course of nature to cause death. This repetition of the blow appears 
eases to me to take the present case beyond the limits of culpable homicide 

. into those of murder: 

For these reasons I think that the conviction of murder was 
justified, but I do not think in view of all the circumstances that con-- 
firmation of the death sentence is called for. 1 would sustain the 
dais but would reduce the sentence to one of transportation for 

ife. 

Some matters in the procedure of the Sessions Judge require 
comment. He, apparently of his own motion, admitted in evidence 
and caused to be filed on ‘the record the statements made by two of 
the witnesses to the police. This was directly opposed to the explicit 
provisions of section 162 of the Code of Criminal Procedure. 

The terms of the question which he put tothe sixth witness Shwe 
Bwin-were in any case unjustifiable. A Judge is not justified in 
practicaliy threatening a witness with imprisonment, even although 
it does appear to him that such witness is withholding information. - 

If a witness for the prosecution -who has given evidence before the 
Committing Magistrate appears to withhold part of such evidence 
before the Sessions Court, section 154 of the Evidence Act provides 
for the method in which he may be dealt with, and section 288 of the- 
Code of Criminal Procedure provides for the record of the witness’ 
evidence before the Committing Magistrate being treated as evidence 
in the Sessions Court. 

Birks, ¥—I concur. 


S-isate  tgiatsetes 4 rien les : Full: Bench. Sine ote feel 
“Civil ite illantous Pere _ Sir: Herbert Thirkell White, K.C.1\E,, Chief “Fudge, My. 





Application Justice Fox, Mr. Fustice Birks and Mr. Fustice Chitty. 
Wo, 36 of 1903. In the matter of a report concerning Mr. A. P. Pennell, Barrister-at-Law. 
we ‘ Mr, VanSomeren—for the respondent. 
am Advocates—Legal Practitioners’ Act, section qr. 


An advocate is bound to use his judgment, experience and discretion in the 
presentation of his client’s case and, whatever be his instructions, to exclude all. 
topics and observations of which the case does not.properly admit. An advocate 
cannot shelter himself behind his clients, when he allows himself to be made the 
medium of reckless imputations on a Court of Justice. 

The publication of a libel on a Court of Justice is an aggravated misdemean- 
our. = 
Legal Practitioners’ Act, section gt. 

(1871) Bom. H.C. R., 146; Sullivan v. Norton, (1887) 1. L. R, 10 Mad. 28; 
In the matter of Mr. R. Cruise, (1870) 14 W. R., 533 2. v. Watson, Roscoe’s Crim, 
Evidence, 12th Ed. p. 597; ®. v. White, Archbold’s Crim, Pleading, 2and Ed., 
p, 1040; Gunesh Chunder Gangolly, (1870) 13 W. R., 456; cited. 


Mr, A. P. Pennell, Barrister-at-Law, an Advocate of this Court, has 
been callcd upon to show cause why he should not be dismissed or 
suspended— 
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(1) for preparing and presenting to the District Magistrate of 
Rangoon a petition containing unfounded charges of miscon- 

i duct against Maung San Pe, Subdivisional Magistrate ; and 
(2) for preparing the said petition otherwise than in accordance 
with the instructions of the persons on whose behalf it was 
prepared, who made no imputations against the Magistrate, 


The petition out of which these proceedings arose was, it is admit- 
- ted, drafted and written out by Mr. Pennell with his own hand. Itis 
signed by five persons, who were accused in a criminal case, and by 
Mr. Pennell as their counsel. The substance of the petition was that 
the accused were under trial before the Subdivisional Magistrate ; that 
the Magistrate was prolonging the case with a view to forcing them to 
come to a compromise; that he had framed a charge in order to 
frighten them into this course ;. and that he was not impartial. The 
petitioners therefore asked that the case might be withdrawn and tried 
-by the District Magistrate to whom the petition was presented. The 
suggestion of the petition is that the Magistrate was actuated by im- 
proper motives in granting adjournments in the case, 
The District Magistrate held a formal enquiry, in the course of which 
he examined the Subdivisional Magistrate, the petitioners, Mr. Jordan 
and Mr. Villa, who were in the case with Mr. Pennell, and he heard Mr. 
Pennell and Mr. de Glanville who was appearing for the prosecution in 
the Subdivisional Magistrate’sCourt. He came to the conclusion that 
there was no foundation for the imputations made against the Magis- 
trate; he declined to withdraw the éase; and he reported Mr. Pen- 
nell’s conduct to this Court. 


As regards the .second head of the formal charge which we have 
framed, we accept without reserve Mr. Pennell’s statement that the 
petition was prepared in accordance with instructions from his clients, 
Such parts of the petition regarding facts and the belief of his clients 
“aS purport to be the outcome of instructions, “we accept as’such. We 
do not ‘require any affidavits’‘in support of Mr: Pennell's assurance on 
that point. 

But there are two paragraphs of the petition which do not purport 
to be statements of fact or belief but of advice given to the clients. 
These paragraphs are as follows:— 

‘tr, Your petitioners are advised that the case against them has completely 


broken down, but that the Magistrate, after adjourning the case ostensibly to con- 
sider if he would proceed further with it, framedicharges against your petitioners 
under sections 451 and 451-109 of the Indian Penal:Code.” 

= | * x * * 

‘14. That your petitioners are advised: thatthe: framing of the charge and 
especially the framing of it under’sections which corpel a sentence of imprisonment 
is a mere device of the Magistrate to frighten them into coming toterms with the 
Opposite side, and that the Magistrate will not dare to convict on such evidence.” 


1903. 


IN THE MATTER OF 


Mr.A.P.PENngLL, 


BARRISTER-AT= 
Law, | 


For this advice it has not been suggested that_Mr. Pennell, who” 


signed the petition as counsel for petitioners, is not wholly responsible, 
Taken with the rest of the petition, these paragraphsimpute to the 


1903. 


SS 
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Magistrate that he had been acting partially and from. improper mo- 
tives. There does not appear to be the slightest foundation for this. 


Mr.A.P. Pennerr, mputation. No attempt has been made to substantiate it; nor was it. 


BarRiSTER-AT- 





urged on behalf of Mr Pennell before us that there was any raesonable: 
s!vu 19. smputing misconduct to the Magistrate, It is true that there 
was serious delay in the disposal of the case and we are not prepared 
to-say that, wit better manag-ment, some of this dclay might not. 
have b.en avoidea. But there is nothing to show that the case was im- 
properly delayed or that the Magistrate was not really occupied with: 
Police cases which must have precedence. 


The absurdity of the allegation that the Magistrate had framed a 
charge of a non-compoundable offence in order to frighten the accused. 
into acompromise with the complainant in its. lf shows the recklessness 
of the im. utation against the Magistrate. 


We find then that Mr. Pennell has prepared a petition, embodying 
in part instructions receiv. d from clients and in part his advice to them, 
the whole of which constitutes a reckless and unfounded charge ayainst. 
a Magi trate. Ev_nin r spect of that part of the petition which was 
fram.d under instructions, we do not absolve Mr, Pennell fiom blame 
in allowing himsclf to be the channei of reckless: and baseless insinua- 
tions. On this point we cite the weighty words of Klackburn, C.J, :— 


“It belongs to every subject of this realm, in all Courts of Justice, to assert and. 
defend his riglits, and to protect his hterty and Ife by the free and unfettered state- 
ment of every fact, ann meke use of every argument and observation that can legiti- 
mately—that is, according to the rules and pr nciplesof our law—conduce to these 
important ends. ft very man has this right, an’ may exercise it in his wn person— 
he may commit its exercise to counsel. who takes it as his delegat ; its nature and. 
character is not altered by this delegation ; it is still tle same to be exercised in the- 
same manner and for the same purpose, and subject tothe same limitation and 
control, as it would if the ey, were pleading his cwn cause. These considerations 
wiil at once show the fallacy of tre argument that instructions to counsel are the 
test by whicn we should try whether or not the line of duiy has been passed ; ne tn- 
structions can justify observations that are not warranted by facts proved, or which 

_may. legally be proved ; and :tis the duty of c.unsel towards their clients to use their: 
own judgment and experien. e and aiscretion 3, and asthe result, whatever be their 
instructions, ‘to excluidé all topics and \bservations of which the ca:e does rot pro- 
perly admit. Subject to its just ana necessary limits, this right « hen duly exercised 
and directed to its proper purpo-es, should net be fetrered or impeded ; for if it be 
an injury Is sustained, not by the ad ocate, but by the client, and not by the client. 
alone, but by the whole c- mmunity, whose interests are inseparably connected with. 
aright essential to the administration of justice,” (1) ; 

lo these r.marks we subscribe without reserve. and we adopt the. 

‘principl.s whih they lay down. Nothing is further from our desire 
than to control or discourage the strongest cxpression of a client's be- 
licf, the most forcible exposition of facts. But there must bé some rea- 
son, OF aj par. nt reason, for the: belicf and sume probable basis for the. 
statement of fact. It is.specially necessary in this country and when,. 
as in the pr.sent case, the clients are ignorant people, unacqu..inted with 

»the language in which their instructions are.to be carried out, that 
counsel should cxercise, as was said above, their judgment, «xpericnce. 

i +, ; 3, ‘ t Ae 9 


1) Cited ‘by. Westropp;:C. Ji; (1871); Bom. H. C. Ry 146, 
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and discretion in the presentation of-their case, No Advocate can . 1903-. 
shelter himseif behind his clients when he suffers himself to he made jy .h2 warren oF 
the medium of reckless and unreasonable charges and imputations Mr A.P.Penwent, 
against judicial officers. -The grav. impropriety of Mr. P.nnell’s con- Baxgisrzr-at- 
duct consists in the utterance ina formal and considered document of Law, 
such imputations and charges, which there has been no serious attempt aii 
to justify, no l-ss than in the tencering of advice to his clients to the 
same effect. The case is distingu'shable from that in which an advo- 
cate, in the contse of ple.-ding. carried away bv the heat-of argument _ 
exceeds the bounds of strict propriety. In such acase, more latitude 
has always been allowed. The cas.s of Sud/ivan v. Norton (1) and Jn 
the matter of Mr. R. Cruise (2) may be referied to in connection with 
this point. 7, 
The very grave nature of Mr, Pennell’s misconduct may be illu- 
strated hy refurence to the remarks of learned Judges on libels on the 
administration of justice. It has been said :— 
“Where a person either by writing, by publication in print, or by any other 
means, caluminates the proceedings of a Court of Justice, the obvious tendency of 
such an @gt is to weaken the administration of justice, and consequently to sap the 
very foundations of the constituticn isself.” (3) 
Again :— | 
“lt is saidto be an aggravated misdemeanour to publish an invective against 
Judyes and juries with a view to bring intw suspicion and contempt the administra- 
tion of justice.” (4) 
The learned counsel who appeared in this court for Mr Pennell 
argued that as it was -Ileged that the preparation and presentation of 
the petitioa constituted the offence of delamat on, the matter could not 
be dealt with by us uutil a criminal pro~ecution had been instituted and 
decided| The only case cited in which there appears tobe some au- 
thority for this position is that of Gunesh Chunder Gangolly (5). That 
case is distin.uishable from the present case, the facts being entirely 
different ; and we do not regard it'as an authority for the position adopt- 
ed by the léariied counsel: * Or ere OSE 
Neither in this Court nor, so far as appears from the record, before 
the Di-trict Magistrate, has Mr. Pennell attempted to offer any apology 
for his wanton attack on the Subdivisional Magistrate. 
We have now to consider the action which should be taken to mark 
our sense of the impropriety of Mr. Pennull’s conduct. We do not 
think that so wanton an attack on a judicial officer can be passed over 
without a substantial penalty. We trust that the order which we shall 
pass will be regarded, not asa discouragement to the honcst expres- 
sion of opinion, within reasonable and legal limits, but as a warning 
against reckle-s, unfounded, and scandalous attacks on the adminis- 
tration of justice. 
Our order is that Mr. A. P. Pennell be suspended from practice as 
an advocate for a period of three months from this date, , 





oy (1887) IL. L. R., 10 Mad., 28. 12th Ed., p. 597.) | | 

(2) (1-70) 14 W.R,, &- | @ & v. ite, cited 1 {Arcnbold’s 

(3) Per Buller, J., FR. v. Watson, Crim. ae aznd Ed.,p. 1040,) 
cited (Roscoe’s Crim. Evidence, _| (5) (1870) 13. W. R., 456. 
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Special Cervus! and 


"Appeal Before Mr. Fustice Fox. 
fs o a MAUNG THA ZAN anp anoruer v. U SAN WIN. 
1903. : Mr. Tiin—for Appellants (defendants). | Mr. Bland—for Respondent (plaintiff). 


Rights-of-way—Indian Limitation Act, section 26. 
Public rights-of-way, and private rights-of-way, are legally to be distinguished. 
The remedies for obstruction in either case are not the same. 
A person to whose property the direct route is by a public path has a sufficient 


interest toenable him to bring a civil suitto have an obstruction to the path 
removed, 


Chunt Lall vy. Ram Kishen Sahu, (1888) I. L.R.,15 Cal., 460; Dovaston v. 
Pay:2, Smith’s L. C., roth Ed., Vol. I, p. 167; Gardner v. Hodgson’s Kingston 
Brewery Company, (1903) 19 Times L. R., 458; Anderson v. Fuggodumba Dabt, 
(1880) 6 C. L. R., 282; Absul Miah vy. Nasir Mahomed, (1895) 1. L. R-, 2a Cal, 
551; referred to. 

The plaintiffand defendant are owners of garden lands lying 
to the east of a Government main road. The plaintiff’s garden 
is further east than the defendant’s; neither of them adjoins the main 
road. 

The plaintiff sued to have a footpath through the defendgmt’s gar- 
den, which the defendant had blocked shortly before the suit, opened 
out again. 

He based his claim on the fact that he and many others-had used 
such footpath for thirty years previous to its being blocked up, and 
this was clearly proved by the evidence. It was also clear that the 
footpath in question was the direct route to the plaintiff's garden. . 

There was another’ footpath about 150 feet to the north of the one 
in dispute, but this led by a circuitous route to the plaintiff's garden. 
The defendant in his evidence virtually admitted that the plaintiff 
had used the path in question for 30 years, but he denied that it was 
a public path, ) : : 

The Township Court, notwithstanding overwhelming evidence to 
the effect that people in general had used the path for many‘years, 
held that the plaintiff had failed to--prove that the public were‘in the 
habit of using it, and because there was another road by which the 
plaintiff could reach his garden, he dismissed the suit. 

The Additional Judge of the District- Court held that the plaintiff 
had acquired a-right to use the path by prescription under section 26 
of the Indian Limitation Act, that is to say, that he had acquired a 
private right-of-way over the defendant’s land. He therefore reversed 
the Township Court’s decree, He overlooked the fact that the plain- 
tiff's claim was based on the allegation that he and many others had 
used the path for very many years, and the evidence for the plaintiff 
which was to that effect. 

The distinction between public ways and private ways is impor- 
tant, because the remedies for obstruction to them are not the same. 

As pointed out in the Full Bench case of Chuni Lallv. Ram Kishen 
Sahu (1), there are three distinct classes of rights-of-way and other 
similar -rights. First there are private rights.in the strict sense of the 





(t) (1888) I, L. R., 15 Cal., 460,° 
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term, vested in particular individuals or owners of the particular tene- . 


ments, and such rights commonly have their origin in grant or prescrip- 
tion. Secondly there are rights belonging to certain classes of per- 
sons, certain portions of the public, such as freemen of a city, the 
tenants of a manor, or the inhabitants ofa parish or village. Such 
rights commonly have their origin in custom, Thirdly, there are 
public rights in the full sense of the term, which exist for the benefit 
Of all the King’s subjects ; and the source of these is ordinarily dedi- 
cation by the owner of the land over which the way is.. Dedication 
tothe public by such owner may be proved expressly or may be in- 
ferred from facts proved or may be presumed from user by the public 
without interruption or objection by the owner. : 

In the notesin Smith’s Leading Cases to Dovaston v. Payne (1), the 
law applicable to the creation“of a public way is thus stated :-— 

“‘ Except where ii is expressly created by statute, a highway derives its existence 
from a dedication to the public by the owner of the land of a right of passage over 
it. This dedication, though it be not made in express terms, as it indeed seldom 
is, may and will be presumed from an uninterrupted use by the public of the right- 
of-way claimed. An open user as of right by the public raises a presumptive in- 
ference of dedication. No particular time is necessary for evidence of a dedica- 
tion. Six years have been held time enough wherein to presume a dedication from 
user ; four years too short a time; eighteen months again, sufficient where there 
had been an express intention to dedicate. All depends on the special circum- 
stances of each case, and the duration of public user which limits the rights of the 
owner of the soil is nut so important as the nature of the acts done-by the owner 
-of ae shane of the adverse acts acquiesced in by him and the intention thereby 
Andicated, 


The acquisition of a private right-of-way by prescription is in this. 


‘province determinable by reference to section 26 of the Indian Limi- 
tation Act. To acquire such right there imnst have beet a peaceable 


1903 
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and open enjoyment of the way by the person who claims it as an © 


easement and as of right without interruption, and for twenty years 
up to.some. date. within. two years.of any suit: .brought.to contest the 
claim. -The-words “ as of right” .have..recently..been authoritatively 
defined to mean— . 

“A right to exercise the right claimed against the will of the person over 
‘whose property it is sought to be exercised. It does not and cannot mean a user 
enjoyed from time to time at the will and pleasure of the owner of the property 
over which the user is sought.” [Vide The Lord Chancellor’s Judgment in Gardner 
‘y. Hodgson’s Kingston Brewery Company (2).] 

In the case of a claim to use a way as a private way such-user as 
above for twenty years must be shown, whereas ina claim to usea 
way as a public way on the ‘ground of user by the public, proof of 
user for any particular period of time isnot necessary; see Anderson 
‘v. Fuggodumia Dabi (3). 

A person who has acquired a private right-of-way may sue for the 
removal of any obstruction to it or for any interference with his right, 
ut acourse of decisions of the Indian High Courts have adopted the 


(1) Smith’s Leading Cases, roth Edition, Vol. I, p. 167. 
{2) (1903) 19 ‘Times L. R., 458. 
(3) (1880) 6 C..L. R., 282. 
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1903- English rule that no one can sue for the removal of an obstruction to. 

— apublic way or for interference with it unless he can show that he 
Maune THA ZAN has sustained or, sustains, spetial.injury by reason of the obstruction 
a] San Wi. or interferrnce.-See Adsul ‘MiahyéiiNasiy Mahommed (1). A_mem- 
psddin ber of the public who has not)sustained special iijury is not without 

rem+ dy, for he may give information to a Magistrate on which action 

may be taken under Chapter:X ofthe Code of Criminal Procedure. . 

In the .present case the..plaintiff based his claim upon the footpath... 
being a public way. He,’ in-my opinion, proved that: the. footpath. 
had been-used by himsrtlf ‘and others generally for a lengthened . period 
without interruption by:the- owners of the land which now belongs to. 
the defendant, consequently a drdication to the publit of the land on. 
which the footpath is as a right-of-way must be presumed, and it 
must be held to be.a public way. . Ek 3 3 

The question then is whether. the plaintiff proved.:hat. he sustained: 
see injury than the , public generally by reason of the closure of the: 

ootpatn. 3: 

He is the owner of a garden in the vicinity, and as long a& the foot-- 
path in question was open he had a direct rout: from his garden to 
the main road. . By reason of the closure of this footpath hr has to 
take a circuitous route in order to gettoand fromhis garden. It. 
appears to me that this constitutes special injury beyond what mem- 
bers of the public generally sustain. 1 think therefore that the plain- 
tiff was entiled to a decree in the form of an injunction ordering the 
defendant to remove the obstructions he placed barring passaze aiong 
the footpath in dispute, and an injunction restraining the defendant. 
from ob-tructing the footpath in future. | 
_- There will be a decree of this Court accordingly. 

The defendant must pay the plaintiff's costs of this appeal. 





-, Griminal Revision gee te See ed 
a pbb ee 3 MA PI». KING-EMPEROR. > 
“Fuly 27th, Messrs. Fordan and Villa—for Applicant. 
. 903+ . Exctse Act, section §1. 
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. -A bond fide custodian of liquor is not liable to be convicted of unlawful posses-- 
sion under-section 51 of the Excise Act. 
_ Emperor v. Gajadhar, (1903) I. L.-R., 25 All., 262, referred to, 

In this case the accused has been convicted under section 51 of 
the Excise Act, and sentenced to pay a fine of Ks. 200 or in 
default to suffer 21 days’ rigorous imprisonment. In admitting the 
application the Chief Judge ord-red the Magistrate to report whether 
the two cases of beer were unopened and he has now reported that they: 
were so. The accused proved that these two cases had been left at. 
her house by An Nga, a Chinese boatman, who had brought them for 
‘Gwe Ya who holas a license for the liquer shop at Kyaiktaw. - It is. 
clear that MaPis possession of these two cases of beer was not on her 


(t) (1895) 1. L, R., 22 Cal, gst. 
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own account but merely as custodian for Gwe Ya. There is one wit- 1993- 
ness, Nga Fo On, who says he bought a quart bottle of beer from Ma Pr - 
Ma Pi’s shop for Re. 1. If this witness was worthy of credit the ac- — v. 
cused might have been convicted under section 4a, but this evidence is Kinc-Emperor. 
not relied on. The Dedayé licen-ee who instituted the prosecution had Ri 
not heard that beer was sold by Ma Pi, »he had merely heard that Gwe 
Ya's two cases of beer had been tansen to Ma Pi's house and kept 
there. . . 

Mr. Villa has cited the Emperor v. Gajadhar (1) as shewing that 
the accused as a custodian is not liable to be convicted of unlawful 
possession. Ip that case. the conviction was under the Op:um Act 
and the presumption arising under section 10 had to be rebutted. 
The ruling will apply with greater force to a conviction under section 
51 of the Excise Act. | ) 

The conviction is set aside and thé fine paid will be refunded. 





. Before Mr. Fustice Birks. Criminal 
| Revision No. 1177 
KING-EMPEROR v. NGA PAN TIN artas NGA KYWET.* of 1903. 
| Code-of Criminal Procedure, section 562. Fuly grst, 
A formal conviction must be recorded before a bond can be required under a 


section 562 of the Code of Crimnal Procedure. ; 
_ A minor should not be required to give a bond personally under this sec- 
tion. 

The. accused isaboy of 16 years.of age and was sent up by the 
‘police under section 381, Fenai Code. He was charged by the Magis- 
trate under section 380. He admitted taking Rs. 6-4-0 anda white 
jacket from the house of MaungSaung. He pleaded nor guilty, by 
which no doubt he meant to say that he did not take dishonestly. 
The evidence of the 1st witness is that accused was formerly his ser- 
vant at Ks. 4 a month wages, and I think the Magistrate was rignt in 
holding that it was not, proved that he was in the position of a servant 
‘when he returned the second time. He has been ordered to. give a 
bond under section 562, Criminal’ Procedure Code. ‘lhe’ M ayistrate 
should have recorded a formal conviction under section 380, for the 
section requires that there must be a conviction prior to the order for 
the bond. One of the conditions of the bond is that the accused is to 
appear and receive sentence when called upon. * Section 563 provides 
for the ajprehersion of the accused if the Court is satisfied. that. the 
offender has failed to observe the conditions of his recognizance. The 
“case” referred to in clause 2 of that section is not the original “ case” 
which led to the conviction uncer the aj pro; riate section of the Penal 
Code, but the “case” as to whether a breach of the bond has been 
committed. - The order should be “ The Court finds Nga Pan Tin a/tas 
Nga Kywet guilty of the offence specified in the charge, namely, house 
theft, section 380, Penal Code, but in leu of pa sing sentence the 
Court directs that he De released under section 562, Criminal Proce- 


. (1) (1903) I-L-R., 25 All , 262. ¢ 
* Overruled in pari by K-E.v. Mi Pyu, 4 L.B.R., 12. 
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1903- dure Code, on his finding a surety in the sum of Rs. 50 that he will 
eae keep the peace and be of good behaviour forthe period of one year 
- from this date, and that if he fail to observe the conditions of the bond, 
Nea PanTry. that he will appear and receive sentence when called upon under 
—- section 380 of the Penal Code.” In the present case, the accused 
being a minor, the provisions of section 118, clause 3, will apply, and the 

offender’s signature to the bond is not required. 
The order of the Subdivisional Magistrate will be amended accord- 


“Kiye- EMPEROR 





ingly, | 
ee Before Mr. Fustice Birks. 
— os S. R. M. A. N. MUTHAPPA } of S. A. R. M. PALLATHAPPA 
190%. CHETTY : CHETTY. 
see gra, Messrs. Eddis, Connell and Lentaigne—for Appellant (defendant). 
tas Mr. Das—for Respondent (plaintiff). 


Application for attachment and sale of property under mortgage decree— 
Coesain error 4; Courts—Claim to such pole 6 A section 278, Civil Pro- 
cedure Code. a. 

It is not necessary for the holder of a mortgage-decree to apply for the attach” 
ment and sale of the mortgaged property. The decree contains, or ought to» 
contain, a direction for sale ; ard it only remains for the decree-holder to apply for- 
the sale to be proclaimed. If he unnecessarily applies for an attachment, which is 
granted, a claim to the property cannot be brought under section 278. 

Deefholts v. Peters, (1887) LL.R., 14 Cal., 631; Himatram v. Khushab 
(1894) IL.R., 18 Bom. 98; Dayachand Nemchand v. Hemchand Dharam- 
chand, (1880) L.L.R., 4 Bom., 515 ; referred to. 

This is a petition for revision by Muthappa Chetty to set 
aside an order of the Additional Judge of the Myaungmya Dis- 
trict Court passed in Civii Miscellaneous Case No. 26 of 1902. 
The petitioner had obtained a mortgage decree directing the sale 
of certain property and had applied for execution by attachment 
and, sale.; ..The- respondent :intervened::with::suecess under ssction' 
278, Civil Procedure Code: ~The order in question reads as follows :—* 

“It is quite clear that at the time of the attachment in Civil. 
Execution Case No. 8 of 1902, Ma Shwe Ya had interest in the four 

arcels of land attached and through her that Pallathappa had an 
interest, In Suit No. 10 of 1G02 of this Court Muthappa voluntarily re- 
linquished his rights as against Ma Shwe Yaand therefore such rights 
as she possessed cannot be attached by Muthappa. It would not be 
proper for me in a summary proceeding to determine what her share is 
or was. The parties must settle the matter by agreement or by 
regular suit. ‘This application is therefore peated and the attachment 
on all four pieces of landremoved. Both partiesto pay their own costs 
in this application.” | 

It is contended for the petitioner that this order is wrong as it really 
involves a cancellation of the order for sale to which Muthappa Chetty 
is entitled as he holds a mortgage decree. The error has ariser 
through the mistaken practice in the Mofussil of applying for execu- 
tion of mortgage decrees by way of attachment and Sale, 
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Mr. Lentaigne is right in this contention; ~he has cited the case £903. 


of Deefholts v. Peters (1). Petheram, C.J., remarked in that case— SR.M.A.N.Mv- 


“We think that this rule must be discharged, The rule was obtained forthe THAPPA CHETTY 
‘aed ined of compelling the Subordinate Judge to enquire into a claim which had v. 
made by a person claiming to be interested ina certain property which had S. A. R. M. Patra- 
been ordered to be sold under a mortgage decree, the matgaee being a mortgage THAPPA CuETTY, 
of that very pro , and the decree sought to be executed being a decree pas — 
upon the mortgage bend, and directing tne sale of the property. 

We think that proceedings by way of claim are not applicable to a case of this 
kind. Proceedings by way of claim are applicable only in cases of money decrees 
where property of the judgment-debtor new. eve pagel: _ is, where some 
property of judgment-debtor is attac or the purpose of satisfying an 
eeerel money claim. * * * Ina case like this whan the property has bees 

salt with in a solemn way by the decree of the Court, and nas been declared 

liable to sale under the mortgage, that remedy would not be applicable. In cases 
like this the remedy is not by claim under section 278 but is either by regular suit 
to establish his right to the property, or by resistance to the purchaser, or the 
mortgagee, or other person who would be put in possession of the property.” 

A similar view was taken by the High Court of Bombay in 
Himatram v. Khushal (2). In neither of those cases had there been 
an actual attachment of the property under the mortgage decree. 
Mr. Das for the respondent docs not dispute the authority of these 
cases but says that as the petitioner applied for attachment he must take 
the consequences of his own action and that the Judge’s order in this 
case does not say that the sale is to be cancelled. The order for sale 
was, however, stayed pending the hearing of the application and the 
result is that the petitioner is obliged to bring a regular suit. I do 
not think that the petitioner should be prejudiced by the mistaken 
action of the Mofussil Courts in requiring attachments where a mort- 
gage decree is already issued. All that was necessary for the 

titioner to do was to apply to have the property sold in execution ot 
his decree, «...-. elt ae | 


"In the case of Dayachand Nemchand v. Hemchand Dharamchand 
(3), Westropp, C.J., observed : 


‘Tt seems to be the inveterate practice of the Mofussil Courts of this Presij- 
dency to issue an attachment in enforcement of a decree establishing a mortgage, 
and directing a sale of the mortgaged premises in satisfaction of the mortgage, 
If the decree contain, as it ought to contain, a direction for sale of the mortgaged 
premises, the proceeding under sucha decree by attachment weuld seem to be 
unnecessary, as well as expensive and dilatory. * * *® The direction for sale 
in the decree is in itself sufficient authority for the sale. That direction is found- 
ed on the specific lien or charge on the mortgaged premises created by the 
ener of mortgage, and not on the execution clauses in the Code of Civil 

rocedure.” 


For these reasons I think the order of the Additional Judge of the 
District Court must be set-aside and the respondent Chetty relegated 
to his remedy by a regular suit. The order will be made accordingly. 

- The petitioner will obtain his costs, which I fix at 3 gold mohurs. 


(3) (1887) LL.R., 14 Cal., 63. | (2) (1804) LL.R., 18 Bom., 98. 
(1) (1887) LLL na — 2c} TLR, goon, a5 18 Bom., 98 


Criminal 
Revision No, 1134 
‘of 1903. 
August 11th, 
1903. 
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Before Mr. Fustice Birks. 


KING-EMPEROR v. NGA PO SAW. 
Charge—Commitment— Wrong discharge of accused. 
A’ Magistrate who has charged an accused with a view to committing him. 
cannot discharge him without recording further evidence. 


W here credible witnesses make staterr. ents which, if believed, would sustain a 
conviction, the Magistrate ought to convict, 


Empress v. Namdev Satvaji, (1887) 1.L.R-, 11 Bom., 372, send to. 


The Magistrate, having framed a charge of murder against the 
accused under section 210, Criminal Procedure Code, must have con- 
sidered that there was a prima facie case against him. The accused 
declined to call witn:sses and his advocate reserved his defence, 
The Magistrate's order of discharge purports to be made under 
section 213 (2). That section gives a committing Magistrate 
power to cancel a charge when he has heard the witnesses for the 
defence. In the present case the Magistrate took no _ further 
evidence and his order cancelling the charge *is ultra vives, J think 
on Other grounds the accused should have been committed. The 
case rests on the credence to be givento the first witness Maung 
The. He identifies the accused and says it was not dark. The time 
of the assault is not very precisely given, It was some time 
between 5 and 7 P.M, but apparently shortly after 5. The first 
witness had some conversation with accused and seems to have 
described him to the Inspector as he was arrested by the description: 
This is clearly a case which should be tried by the Sessions Court. It 
was held in Empress vy. Namdev Satvaji (1), that where credible wit- 
nesses make statements which, if believed, would sustain a conviction, 
the Magistrate ought to commit, In this case the Magistrate did 
commit and wrongly cancelled his order of commitment. The order 


_of discharge will be set aside and.the record ,will. be returned to the 


aire a ep eo 


' Magistrate, who _ will re-arrest .the.-accused*-and ascertain if he 
“wishes now to put in a further list of witnesses before finally com- 


Cival 
Reference No. 6 
of 1903. 
August rith, 
1993. 


mitting the case. 


3g bahar ft when san 2% fea a ig 
(Full Bench~ (Civil Reference.) 7 


“ Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, Mr. 


Fustice Fox and Mr. Yustice Birks. 
"MA SHWE GE v. MAUNG SHWE PAN. 


Maung Kyaw—for Appeilant (defend- Messrs, Agabeg and Kin—for Respond- 
ant). | ent (plaintiff). 


Furisdiction of Court—Suit of which it ts not possible to estimate the value— 
Lower Burma Courts Act, section 25—~Guardtans and Wards Act, VIII of 1890— 
Civil Procedure Code, section 11. 


Under section 25 of the Lower Burma Courts Act, VI. of 1900, the Township 
Court has jurisdiction to hear and determine any suit of a value not exceeding 
Rs, 500. [t is not possible to estima‘e the money value of a suit for the custody of 
a child. Such a suit cannwt therefore be regarded as beyond the pecuniary juris- 
pa: ha RN MARRS FY re SSeS 


(1) (1887) LL.R., 11 Bom., 372. 
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diction of a Township Court and will lie in that Court, except where it would have 
6 eS eee order made under section 25 of the Guardians and 

_ The provision of a special remedy (as in section 25 of the Guardians and Wards 
Act) does not bar the jurisdiction of the ( ourts tc ente. tain a regular suit. 

Krishna vy. Reade, (1886) 1. L. R.,9 Mad, 31; Shavrifa v. Munekhan, (1901) 
1.L.R., 25 Bom., S743 Mussamut Harasundar: Baistabi v. Mussamat Fayodurga 
Baistabi, (1870) 4B. L. R., Appendix 36; Kriste Chunder Acharjee vy. Kas. 
Thakooranee, (t875) 23 W. R., 340; Ghasita v. Wastra, (1897) 32 P.R.F B. No. 
10; Ramjstwan Mal v. Chand Mal, (1885) 1. L. R., 7 Ail., 227; and Arshors Mokun 
Roy Chowdhury v. Chander Nath Pal, (1887) I. L. R., 14 Cal., 644 ; referred to, 

The following reference was made to a Full Bench by Mr. Justice 
Birks :— - 

The plaintiff-respondent in this case, Maung Shwe Pan, is a 
Mahom: dan and sued for the custody of his son who was over 7 years 
of age. , 

The plaint is stamped with a Rs. 10 stamp but contains a prayer for 
the delivery of the child by an orderte the mother. The defence was that 
the plaintiff had refused to maintain his child and that deferdant had 
to obtain an order from the District Magistrate's Court for mainterance 
11 months ago. (Itis also alleged that the object of the ap! cation is 
not to educate the child but to avoid paying the maintenance order, and 
that the child’s grand-father, who-is now educating the child, is better 
abie to do so than the iather.: The Courts below have both found that 
the father, being well-to-do, was entitled to the custody of his child as 
he was over7 yeats of age, and gave the plaintiff a decree. I am in 
some doubt as to-whether a suit of this kind for the custody of a child 
is ma‘utainable in a Court subordinate to the District Court. Section 

of the Guardians and Wards Act, VIII of 1890, provides that “The 
Court means the District Court having juri-diction to entertain an 
application under this Act for an order appointing or declating a peison 
to be a guardian.” Section 3 of the Act provides that ‘‘ Nothing in 
this ‘Act shall be considered to affect or in an 
jutisdiction Or authority’ of any" Court of Ws 
power poxsessed by any High Court established under the Statutes 24 
and 25 Vict., Chapter 104.” It may be that this clause shows that it was 
intended to take away jurisdiction from subordinate Courts. 

In Avishna vy. Reade (1), a Divisional Bench of the Madras High 
Court held “ that Act 1X of 1861 did not debar a District Munsiff's Court 
from entertaining a suit by a Hindu father to recover possession of his 
minor son alleged to be illegally detained by the defendant.”’ In that 
case damages Ks. 100 were claimed and the boy was valued at Rs, 130, 
The Court held that Act IX of 1861 (Minors) was an enabling Act and 
did not deprive any Court of any jurisdiction or powers which it before 
possessed. Reference was made to a ruling of Mr. Justice Hobhouse, 
4 B.L. R., App. 36,in which a contrary view was taken; I cannot 
trace this case as the pages are missing, In Shartfa v. Murekhan 
(2), Krishna v. Reade was referred to. The Court there held that 
they were concluded by authority as Mr. Justice Bayley and Mr. Justice 
Candy had held in appeal from Order No. 5 of 1892 that such a suit 
would lie. Jenkins, C.J., intimated an opinion that the Guardians and 


(1) (1886) LL.R,gMad.,31. | (a) (901) LL. R., 25 Bom, 574 


‘Way dérogate from the’ 
afds; or to' take away any” 


1903- 

Ma Sawe Ge 
v7. 
Mause Suwr 
Pax. 


—— 


1903. 


Ma Suwe Ge 


v. 
Mavune SHwe 
Pan. 
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Wards Act of 1890 required amendment so as to show that the proce- 
dure there indicated should be explicitly substituted for an ordinary 
suit. Chandavarkar, J., pointed out that the Punjab Chief Court had 
held in ruling No. 1o of the Punjab Records, page 97, that a father 
claiming custody of his children is, since the passing of Act VIII of 1890; 
debarred from proceeding by a regular suit, but must proceed by an 
application under that Act to a District Court. 

I am inclined to think that the Punjab ruling gives the more correct 
view of the law, but as the matteris not free from doubt I will refer the 
following question for decision by a Bench of this Court under section 
11 of the Lower Burma Courts Act, VI of 1900 :— 

Will a suit for the custody of his minor son brought by a Mahome- 
dan father against a divorced wife lie in a Township Court when he has 
not obtained a declafation from a District Court under Act VIII of 1890 
that he is the guardian of his children ? 

The opinion of the Bench was as follows :— 

Thirkell White, C.¢.—The question proposed is :— 

Will a suit for custody of his minor son brought by a Mahomedan: 
father against a divorced wife lie in a Township Court when he has not | 
obtained a declaration from a District Court under Act VIII of 1890. 
that he is the guardian of hischildren? —~ 

In-the first place, it may be pointed out that under section ig of the. 
Guardians and Wards Act, 1890, a Court cannot appoint or declare a 
guardian of the person of a minor, not being a European British subject, 
whose father is living and is not, in the opinion of the. Court, unfit to 
be guardian of the person of the minor. It would seem therefore not 
to be within the competence of the District Court to declare or appoint 
a Mahomedan father to be the guardian of his minor children. | 

Guardians are either (1) Natural guardians; (2) Testamentary guar-: 
dians; (3) Guardians appointed by a Civil Court or by a Court of Wards.. 
Unless the Court considers the father of a minor to be an unfit person 


to be a guardian, no appointment can be made. by the.Court if -the, 
father is living. It seems therefore that the question is not affected by 
the consideration that the father has not obtained a declaration of 
guardianship from the District Court. Itmay be regarded as a question 
in more general terms whether a suit to obtain the custody of his 
minor son may be: brought by a Mahomedan father in a Township. 
Court. | 3 

The cases which have been cited in the order of reference or in the 
course of argument may first be examined. ‘The earliest case 1s that. 
of Mussamat Harasundart Baistabt vy. Mussamat Fayadurga Bats- 
éabi (1), which was decided with reference to the provisions of Act IX 
of 1861. The High Court at Calcutta held that an application made 
by a relative in respect of the custody of a minor must be made to the: 
principal Court of Civil jurisdiction in the district. The same view. 
was taken in Aristo Chunder Acharjee v. Kashee Thakooranee (2). 

On the other hand, in Arishna v. Reade (3), the High Court of 
Madras held that a District Munsiff’s Court was competent to entertain 


~~ (a) (1870) 4B, L.R., Appx. 36. ae ae 
(3) (1886) LRG Mai ee 3 
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a suit by a Hindu father to recover possession of his minor son. The 
learned Judges distinguished between a “suit’’ and an “ aj:plication 
by petition,” the latter only being provided for by section 1 of Act IX 
of 1861; and they held that that Act was merely an enabling enactment 
and did not deprive any Court of a jurisdiction previously vested in it, 

These cases were considered by the Chicf Court of the Punjab in 
Ghasita v. Waztra .(1), with reference to the provisions of the 
Guardians and Wards Act, 1890; and it was held that a suit for the 
custody of a minor would not lie in a Court inferior to the District 
Court. 
Finally in Shavifa v. Munekhan (2), the High Court at Bombay 
held that a suit of this nature would lie in the Court of a Subordinate 
Judge. The reasons for the decision, which followed a previous ruling 
of the same Court, are-not stated in detail. 

The provisions of the Guardians and Wards Act, 1890, differ 
from those of Act 1X of 1861. Section 1 of the latter Act enacts that 
‘any relative or friend of aminor who may desire to prefer any claim 
in respect of the custody or guardianship of such minor may make an 
application by petition to the District Court.” This is a distiuct pro- 
vision for a procedure otherwise than by suit for determining the 
custody of a minor. The Act of 1890 is concerned more with the 
appointment and duties and rights of guardians and does not deal in 
so gencral a manner with the mere question of custody Thereis no 
‘general provision enabling any person, or even a guardian, to make an 
application for the custody of a minor. The only section in which a 
somewhat analogous provision is made is section 25, which enables 
the Court, that is, the District Court, to make an order for his return, 
if a ward leaves or is removed from the custody of a guardian of his 
person. ‘This order, as described in the section, and as referred to in 
section 47, clause (c), is for the return of the ward. It could not, ap- 
_ parently, be made in a case like the present where the person who 
_ Claims “to be the natural guardian has never bad*the custody -of-the 
* minor, | es | Save tesayi gma: Cepia Bee 

But even in a case provided for by section 25 of the Guardians 
_and Wards Act, I do not think that the mere provision by the Legis- 
lature of a summary mode of procedure can be held to bar the juris- 
diction of the ordinary Civil Courts.” I think that the view taken by 
the Madras and Bombay High Courts is correct. Section 11 of the 
Code of Civil Procedure declares that “the Courts shall” (subject 
to the other provisions of the Code) “have jurisdiction to try all 
suits of a civil nature excepting suits of which their cognizance is 
barred by any enactment for the time being in force.” It has not 

been suggested in this case that the suit is not one of a civil nature, 
though that point was considered and decided in the Bombay case 
quoted above. The position that the provision of a special remedy 
dees not bar the jurisdiction of the Courts to entertain a regular suit 
was affirmed in the cases of Ramjiwan Maly. Chand Mal (3), and 
in Kishort Mohun Roy Chowdhury v. Chunder Nath Pal (4) in cire 


=F Oye) LER: 25 Bem, 574." alas [ @) (1887) LER» -14 Cal. 644-2 
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> 70S cumstances which may be regarded as somewhat analogous. There 
MaSuwe Gz is no doubt a possible inconvenience in the adoption of this view. 
a, An order made under section 25 of the Guardians and Wards Act, 
MauncSHwk 1890, cannot be contested by suit (section 48); and in the special 


Pan. circumstances provided for by section 25, there might be concurrently 
a suit in one Court and an application in another. But I think itis 
for the Legislature to remove this inconvenience, if it thinks fit to 
do so. : 


If there has been an order for the return of a ward to the custody 
of a guardian or an order refusing an application under section 25, 
then a suit which would have the effect of contesting such an order 
is clearly barred by section 48 of the Guardians and Wards Act, 18yo, 
But unless or until there is such an order, it seems to me that the 
jurisdiction of the Civil Courts conferred by séction 11 of the Code of 
Civil Procedure in respect of suits of this nature isnot barred by any 
enactment. ‘9 

- Under section 25 of the Lower Burma Courts Act, subject to the 
Sisbioatlas of the Code of Civil Procedure, the Provincial Small Cause 

ourts Act, and any other enactment for the time being in force, the 
Township Court has jurisdiction to hear and determine any suit of a 
value not exceeding Rs, 500. Itis not possible to estimate the money 
value of a suit for the custody of a child. Such asuit cannot there- 
fore be regarded as beyond the pecuniary jurisdiction of the Town- 
ship Court. 

I would therefore answer the reference by saying that, except 
where such a suit would have the effect of contesting an order made 
under section 25 of the Guardians and Wards Act, 1890, a suit by a 
Mahomedan father for the custody of a minor child will lie in the 
Township Court. : 

Costs of this reference should follow the final result. 

Fox, F.—! concur. 


een FA Before Mr. Fustice Birks, . .. 





‘Spectal Civil and “-MOHINDRA KUMER CHAKRAVAT! v. KYAW ZA PRU. 
Appeal No, 59 of Mr. Das—for appellant (plaintiff). Messrs. Chan Toon and Christopher 





rg07, ~-for respondent (defendant). 
August 12th, Mahomedan Law—Power of widow to alienate estate—Rights of attaching 

(903. cveditor—widow with minor children—Guardianship of property. 

ee A, a Mahomedan widow with minor children, who was sued by B for a debt 


due to him by her deceased husband, sold the estate remaining at her husband’s 
death ta C. B obtained a decree, and sought to attach the preperty. 
Held,—that as a Mahomedan widow nas peu to alienate only her own share, 
f.e., one-eighth of the estate remaining at her husband’s death, B Pad the right to 
‘attach seven-eighths of the estate in C’s hands. 
A Mahomedan mother has no right to the guardianship of theproperty of her 
. minor children unless she has been appointed by the Court. 
sr day oa pans mien peoaad Ser sd ap Claes eb a men Bev se hie 
Limited v. Roy Luchmiput Singh, (1881) 8 Cal., L.R., 4473 Land Mortgage Bank 
v. Bidyadhari Dasi, (1881) 7 Cal, L.R., 460; Syud Baszayet Hossein v. Dooli Chund, 
>LR,, 5 I.A., 211; referred to.. 
The plaintiff-appellant in this case sues as the transferee of a 
decree obtained by one Ali Hoosain agaitist the widow and minor 


L 
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children of Lal Mohamed for Rs. 319-8-0 in Small Cause suit No. 110 of 1903, 

the Subdivisional Court of Rathedaung. The original decree-holder a= 

had attached 15°61 acres in execution of his decree, but the attach- sia nt KuMER 
ment was removed at the instance of 1st defendant and the present ‘~“"“SS*VAT 
respondent, who had purchased the whole estate from the widow of Kyaw Za Pav, 
Lal Mahomed onthe day the suit was filed. Ali Hoosain then sold 
his decree to the plaintiff who is now suing unde: section 283 to have 
25°07 acres of land declared subject to his attachment. 

The Court of first instance decreed the claim, holding that the 
widow, who had only a right to one-eighth of her deceased husband’s 
estate, had no title to convey to the first defendant. It also held that 
the sale was illegal and inadmissible and gave a decree in full as 

rayed. 

: The lower Appellate Court quoted a number of rulings, the 
authority of which is not disputed, to the effect that a sale by a debtor 
owning property on the eve of attachment is not illegal and held that 
the first defendant was a dond fide putchaser for value and that the 
plaintiff's remedy was to attach the sale proceeds. The suit was 
therefore dismissed. It may be noted also that the lower Appellate 
Court held that the mother as guardian of her minor children could 
sell the estate on their account and so give a good title to the first 
defendant. 

Mr. Das for the appellant quotes Mr, Sircar’s Mahomedan Law Lec- 
tures as showing thata Mahomedan mother has no right to the guardi- 
anship of the property of her minor children unless she has been ap- 
pointed by the Court. The passage reads as follows (1) :— 

“The guardianship of aminor for the management and preservation of his 
property devolves first on his or her father, then on the father’s executor,—next on 
‘tthe paternal grandfather, then on his executor, then on the executors of such 
executors,—next on the ruling power or his representative, the Kazi or Judge. 
In default.of a father, grandfather and their executors, as above, all of whom are 
termed near guardians, itrests in the Government, or its representative, to ap- 
pointia guardian of an infant’s’properly.” ~~ Fiat ee ee 

A similar passage may be found in Ameer Ali’s work on Mahome- 
dan Law, Volume 2, page 473: 

Mr. Chan Toon for the respondent has quoted two Calcutta cases, 
Land Mortgage Bank, Limited v. Roy Luchmiput Singh (2) and 
Land Mortgage Bank v. Bidyadhari Dast (3), Both these cases fol- 
dow the ruling of their Lordships of the Privy Council in Syud Bazayet 
Hloossein v. Dooli Chund (4). It was there held that a creditor of 
a deceased Mahomedan whether in respect of dower or otherwise 
‘cannot follow his estate into the hands of a bond fide purchaser for 
value to whom it has been alienated by his heir-at-law, whether by 
sale or mortgage. There was, however, no question in the case 
decided by their Lordships that the son had only alienated what was 
his own share, for, while he was entitled to seven-eighths of the pro- 
perty, he only alienated half. 


| (1) Sircar, Mahomedan Law Lectures, 1873, pages 477, 478. | 
(2) (1881) 8 Cal. L.R., 447. | (3)3(1881) 7 Cal. L.R., 460. | (4) UR, s LA., 211. 
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1903. In the present case the widow is only entitled to one-eighth share- 
Monnwues Kouie and as she was not appointed by the Court she had no right to dispose: 


of more than that amount. 
It is of course possible that the purchaser Kyaw Za Pru was ignorant 
Kyaw Za Pru, Of these rules of Mahomedan Law, but this does not make him a dond 
= fide purchaser for value. /gnorantia legis neminem excusat. He 
purchased through an agent and should have satisfied himself that the 
widow had a right to sell. Mr Das is unable to support the decree 
of the Court of first instance in its entirety as the widow had a right to 
sell her one-eighth share. The decree of the lower Appellate Court 
is reversed and the decree of the Court of first instance restored sub- 
ject to the proviso that only seven-eighths of the 25'07 acres of land. 
are liable to attachment. Costs will be allowed as usual, 


ee 
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Full Bench—(Revisional). 
Criminal Revision Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, 


No, 1021 of Mr. Fustice Fox and Mr. Fustice Birks. 
Aid 0h, KING-EMPEROR v. NGA PO THIN np Four oruers 
190}, Mr. McDonnell, Assistant Government Advocate—for the Crown, 
— “* Report of Police Officey”—sections 4 (1) (h) and 190 (1) (8), Criminal 


Procedure Code, : 

Pey Cuviam.—The words “ Report of a Police Officer” and ‘ Police Report’” 
respectively in sections 4 (1) (h) and 190 (7) (4) of the Code of Criminal Proce- 
dure do not refer exclusively to reports under Chapter XIV of the Code. They 
refer to and include any report by a Police Officer whether in a cognizable or non- 
cognizable case; and it isnot necessary fora Magistrate receiving such a report 
to treat the reporting officer as a complainant under section 200 of the Code. 

Per Fox, $.—‘1he term “ Police Report ” in section 190 (7) (6) includes ever. 
a verbal report by 2 Police Oficer. : | ; 

Per Birks, #—The term “ Police Report” in sections 4 and 190 incluces any 
“written . information given by.a Police Officer in the Pevtornance of his duty asa 
_public servant and not in his capacity as 4 ptivate individual’ “© 

za Qusen-Empress Ys “Ma. Min Me; 1 U: BUR., (1892—1896),° p. 28, dissented. 
from. Queen-Empress V: Nee Shwe Lin, 1 L.B.R., 18; Queen-Empress v. Nga Shwe: 
F, 1 L. B. R., 58; Queen-Empress v. Nga Saw, 1 L. B. R., 593 over-ruled, Reg. v. 
Fafar Alt, (1871) 8 B, H.C. R,, Cr.Ca., 113; Queen v. Survendvo Nath Roy, 
(1870) 13 W. R. Cr., 27; Reg. v. Lala Shambhu, (1873) 10 B. H.C. R., Cr. Ca,, 70 5, 
referred to. 

Thirkell White, C.F.—The facts of the case are set out in the 
order of reference by the learned Sessions Judge. On the application: 
of aSergeant of Police, the Sergeant was examined as a complainant 
and summonses under sections 1i and 12 of the Gambling Act were 
issued on the accused. On the day fixed for the hearing the Ser- 
geant, who was treated as the complainant, and the accused, failed to. 
appear. The Magistrate thereupon passed an order discharging the 
accused under section 249 of the Code of Criminal Procedure. ‘The: 
reference to section 249 is obviously wrong; the Magistrate treated. 
the case as one instituted upon complaint; and section 249 applies. 
to. cases’instituted otherwise than upon complaint. Again, that 


I 
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‘section does not enable the Magistrate to acquit or to discharge the 
accused but to stay proceedings. If, however, the case was rightly 
treated as instituted on complaint, and if the Sergeant was rightly 
regarded as the complainant, then under section 247 of the Code of 
‘Criminal Procedure the Magistrate had the power to acquit, not 
‘discharge, the accused. ; 

But the point to which our attention was directed at the hearing 

-of the reference was whether the Sergeant’s application was rightly 
‘treated asa complaint. It has been held that an application of this 
kind is not a police report and that it must be regarded as a complaint. 
It will be necessary to examine the course of legislation aud the 
authorities bearing on the point. 
:. Section 66A of the Code of Criminal Procedure of 1861, which 
‘was inserted by Act VIII of 1869, enab'ed the Local Government to 
‘define what Magistrates shall entertain cases either on complaint 
preferred directly to themselves or on the report of a Police Officer, 

Section 140 of the Code of 1872 enacted that process might be 
issued upon a report by the police wnder Chapter X (Powers of the 
police to investigate}; or upon information or report by a police 
officer as to a non-cognizable offence; and declar.d that the last- 
mentioned information or reyort should be regarded as a complaint. 
Neither in the Code of 1561 nor in that of 1872 was the term 
“complaint” defined. 

In the Code of 1882, for the first time, “ complaint ” was defined 
-as ‘the allegation made orally or in writing toa Magistrate, with 
a view to his taking action under this Code, that some person, whether 
-known or unknown, his committed an offence; but does nut include 
the report of a police Officer’; the definition being the same as that 
in the Code of 1598. At the same time, section 191 of the new Code 
‘was enacted in terms identical with those of section tg0 of the 
“present Code. ‘In-this section itis provided that certain Magistrates 
‘May take cognizance of offences, (@) upon receiving acomplaint of 
‘the facts; (6) upon a police report of the facts; (¢) upon information 
received from any person other than a police officer. 

The authorities which bear upon the construction of the expres- 
‘sions ‘‘ report of a police officer” and “‘ police report” as used in the 
sections under consideration may now be examined. In Reg. v. JF afar 
-Al¢ (1), it was held by the Bombay High Court that the report of a 
‘police officer under section 66A of the Code of Criminal Procedure, 
1861, meant the final report drawn up under section 155 ot the Code 
‘(which corresponds with section 173 of the Code of 1898) in cases in 
‘which the nolice might arrest without warrant. In the Queen vy. 
.Surrendro Nath Roy (2), the High Court of Calcutta enunciated, 
though not in specific terms, an opinion which seems to be consistent 
with the above ruling, . . , 

Under thé Code of 1872 there is only one ruling, in the case 


wf Reg. v. Lala Shambhu (3), wherein the High Court at Bombay held. 


(1) (1871) 8 B: H.C. R,, Cr, Ca., 113..: |: (2) (4870) 13 W. R, Cr, a7, 
. (3) (1873) 10B.H.C.R.Cr.Ca;joo | 


1903. 
Kinc-EMPERox 
— : v. | 
Noa Po Tuinz 


se 
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1003. ar under the new Code, the view taken in fafar Adi’s case (1) was 
ie aa no longer operative. 
dai laa Coming to the Codes of 1882 and 1898, which are for the purposes 
NcaPoTur, Of this case identical, we find that, inthe Queex-Empress v. Ma Min 
— Me (2), the late learned Jndicial Commissioner of Upper Burma 
(Mr. G. D, Burgess), citing the Calcutta case and the earlier Bombay 
case above mentioned, held thata police report or the report of a 
police officer in section 191 and section 4 of the Code of Criminal 
Procedure, 1882, respectively meant only the report of a police 
officer under Chapter XIV of the Code. The later Bombay ruling 
cited above does not seem to have been brought to the notice of the 
learned Judge. 
In Lower Burma, there are three rulings to the same effect, 
all by my learned predecessor, in the cases of Queen-Empress v. Nga. 
Shwe Lin (3), Queen-Empress v. Nga Shwe E (4), Queen-Empress 
v. Vga Saw (5). These are cases under the Code of 1898. I am 
unable to see that any reasons are assigned in these rulings in support 
of the proposition that ‘the expressions police report and report of 
a police oficey as used in section 4 (7) (4) and section 190 (r7} (8) of 
the Code refer to 1eports by police officers under Chapter XIV and 
more especially under section 173.’’ The proposition seems to be 
cet aS an axiom, not requiring, and perhaps not susceptible of, 
proof. 
Some light may be obtained by consideration of other enactments 
in which information’ and reports by the police are mentioned. 
In section 24 of the Police Act, it is provided that any police officer 
may “lay any information before a Magistrate and * * apply fora 
summons, warrant, search warrant or such other legal process as may 
by law issue against any person committing an offence.’ This 
information must be treated either as a complaint or asa police report, 
fora Magistrate cannot take...cognizance -of the.-offence disclosed by. 
_ it under section 190, sub-section.{z), clause (¢);.of the-Code of Criminal | 
Procedure. In the rulings cited above it has been held that it must 
be treated asa complaint. But in the absence of specific indication, 
it seems at least as reasonable to hold that it should be treated asa 
police report. 
ee there are references to reports by the police in the Burma. 
Gambling Act, 1899. Under section 6, sub-section (4) of that Act, 
a police officer executing a warrant has to submit to the Magistrate. 
who issued it, or to the nearest Magistrate empowered under clause 
(c) of sub-section (z) of section 190 of the Code of Criminal Procedure, 
a report of his proceedings. Is this report the report of a police 
officer ora police report? If not, howis the Magistrate to take. 
cognizance of the offence on receipt of it? Itcan hardly be said 
that he has already taken cognizance of it before the issue of the. 
warrant, even the names of the accused being then often unknown to 
him. But in any case, this could not be so held, if the warrant. 


(x) (1871) 8 B, H.C. R., Cre Ca,, 113. | )rL.B.R, 18 
& (1894) 1U, B, R,, (1892—90), p. 28. | oy +1. B. R. 58. 
(5) 1L.B.R, 59 | 
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happened to be issued not by a Magistrate but by a District Super- 
intendent of. Police. This report is certainly not a report under 
Chapter XIV of the Code of Criminal Procedure. And it can hardly 
be'seriously contended that it should be treated as a complaint and 


the police officer submitting it examined as a complainant, when the . 


accused, or some of thein, are presumably already in custody. It 
seems inevitable, if the Magistrate is to proceed at all, that he must 
proceed under section 190, sub-section (rh, clause (6), of the Code of 
Criminal Procedure and treat this report as a police report for the 
purpose of that clause, , 

Again, in section 14 of the same Act, there are references to a 
complaint, a report, and information. What is the report mentioned 
in this section, on which it is assumed that a Magistrate can take 
cognizance of an offence? Even if it is restricted to the report under 
section 6 of the Act, it is, as shown above, not a report under Chapter 
XIV of the Code of Criminal Procedure. If as seems probable it hasa 
wider meaning, and includes also a report of a police officer otherwise 
than under section 6, it still cannot be a report under Chapter XIV of 
the Code, unless it is restricted to the case of a report of an offence 
under section 10 of the Gambling Act, which alone of offences under 
that Act is cognizable by the police. It is improbable that it has this 
restricted meaniig. 

It seems to me that the course adopted by the Legislature is as 
follows. In the Code of 1872, in order to remove doubts such as 
those raised by the decision of the Bombay High Court in fafar Ali's 
case (1), section 140 specially provided for the case of a report by a 
police officer as to a non-cognizable case. This could not be a report 
under Chapter X of the Code and in fact was explicitly distinguished 
from it. The section also expressly declared that sucha report should 
be regardéd as a-complaint. That*wasa clear rule and if thé Code of 


1872 ‘was still in- force the Upper Burma and: Lower Burma Rulings ' 


would no doubt be correct. But ten years later, when enacting the 
Code of 1882, the Legislature deliberately departed from this policy. 
in section 4, clause (a), it specially declared that the report of a pore 
officer was not acomplaint. In section 191, it authorized Magis- 
trates to take cognizance of offences upon a police report of the facts, 
abolishing the distinction made in the Code of 1872 between reports 
of cognizable and of non-cognizable offences. It also expressly ex- 
cluded information received from a police officer from clause (c) of 
that section. It seems to me that the Legislature could hardly have 
indicated more clearly its intention to distinguish reports of police 
officers from complaints and from information given by private per- 
sons. With the words of section 140 of the Code of 1872 under 
consideration, it could hardly have failed to notice the necessity 
of declaring a police report in section 191 to be a report under 
Chapter XIV if that had been the intention. Moreover, if in the 
definition of “complaint,” the words ‘‘ report of a police officer” 


‘had been intended to apply only to a report of a police officer 


* (1) (1871) 8 B. H. C. Cr. Ca, 113. 
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under Chapter X!V of the Code, the use and necessity of the limit- 
ation are not apparent. A complaint is made in’ view of the 
issue of process of some kind. This is clear fromthe terms of 
section 204 of the Codes of 1882 and 1898. But a report under 
Chapter XiV is seldom, if ever, made in view of the issue of process. 
For the police can without warrant arrest in cases which they are 
investigating under that chapter. Why then should they apply for 
process? It would not occur to any one that a report of a police offi- 
cer under Chapter XIV could be regarded asa complaint. It might, 
especially in view of the rule in section 140, clause (4), of the Code of 
1872, be held that a report of a police oficer otherwise thin under 
that chapter was a complaint. And it seems to me that it was to pres 
vent such a construction that the words in question were added to the 
definition. 

For these reasons, I venture very respectfully to differ from the 
learned Judyes who have held that in section 4, sub-section (7), clause 
(4), and section 19), sub-section (7), clause (6), ofthe Code of Criminal 
Procedure, tiie expressions “ report of a police officer’’ and “police 
report” respectively refer exclusively to reports under Chapter XIV of 
the Code. I have no doubt that these expressions refer to and include 
any report by a police officer, whether in a cognizalie or non-cogniz- 
able case ; and that it is not necessary for a Magistrate receiving such 
a report to.treat the reporting officer as a complainant under section 
200 of the Code. | 

At the same time, | would warn all Magistrates that process should 
not be issued on the report of a police officer lightly, as of course, or 
without due consideration, ‘The Magistrate should consider whether 
the report discloses reasonabie prounds for the issue of process and a 
reasonable probability that the offence has been committed. Unless 
the Magistrate is fully satisfied on these points, process should not be. 

Fox, F—I concur iti holding that thé term “ police report” in sec-’ 
tion 190(8) of the Code of Criminal Procedure is ot confined toa 
report under Chapter X1V of the Code. 

Prima f--cte the term includes any report made by a police officer 
as such. If the legislature had intended that it should oly apply to 
certain reports, it would surely have said so in unmistakable terms. 

It can scarcely have intended that the term shouid be in any way 
restricted, for seciion 23 of the Police Act imposes uj on the police 
not only the duties of preventing the commission of offences generally, 
but the collection and communication to a Magisir«te o! any intelli- 
gence affecting the public peace. The regulation by the Code of Cri- 
minal Procedure of the methods to be adopted in respect of classes 
of cases is matter of procedure only, and does not affect the duties 
impesed by the Folice Act. : ; 

_ Communication to a Magistrate of intelligence in regard to crime 
or affecting the public peace necessarily involves making some sort of 
report. There is surely no good reason why a Magisttate should not 
take cognizance of an. offence even upon the verbal report of a police 
officer that certain facts constituting an offence have occurred. The 
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term “ police report” in clause (6) of section 190 of the Code includes, 
in my opinion, even a verbal report by a police officer. 

irks, ¥.—I understand that this case has been referred to a Full 
Bench with the onject of reconsidering the rulings of the late Chief 
Judge in Queen-Empress v. Nga Shwe Lin (1), and in two other cases 
reported at pages 58 and 59 of the same rulings. In all these cases it is 
distinctly laid down that the words “report of a police officer” that 
occur in sections 4 (1) (4) and 190 (7) (4) of the Code refer to reports 
by police officers in Chapter XIV, and more = see 8 under section 
173, Criminal Procedure Code. Section 190, Criminal Procedure Code, 
provides three ways in which Magistrates, duly empowered, may take 
cognizance of offences, (2) upon complaint as defined in section 4 (7) (4), 
(4) upon a police report, and (c) upon information received from any 
person other than a police officer, or upon his own knowledge or sus- 
picion that such an offence hasbeen committed. This section seems 
‘to contemplate : Fzrst, complaints made under section 200 o/ the Crimi- 
nal Brecdlane Code. In the case of private persons these complaints 
require a court-fee of annas 8; in the case of public servants, as defined 
in the Penal Code, Municipal and Railway servants, these complaints 
are exempted from court-fees under section 19 (xvii) of the Court- 
Fees Act. Where a complaint is made by a Court under section 195, 
‘Criminal Procedure Code, section 476 provides that such report shall 
be treated as a complaint. Second, reports of police officers. There 
is nothing in the section itself which shows that these report~ are only 
those made under Chapter XIV, nor does the definition of complaint in 
‘section 4 (7) (%) specify any particular class of reports. Thzrd, infor- 
mation received from persons other than police officers or upon the 
Magistrate's own knowledge or suspicion. 

It may be noted that this power can only be conferred by the Local 
Government upon Magistrates of the 1st and 2nd class, while powers 
under clauses taiand ‘(é) can-“bé conferred es District Magistrate, 
The question as to whether-police reports of non-cognizable’ offerices 
‘can be treated as complaints secms really to turn on the definition of 
complaint in section 4 (z) (A). | 

This section is word for word identical with section 4 (a) of the 
Act of 1882 

In the original bill as prepared the last 9 words “ but does not in- 
clude the report of a police officer’? were wanting. These words 
were added, wide Statement of Objects and Reasons, page 782, Part III 
of Burma Gazette of 7th May 1881. The section as amended ran, 
“Complaint means the allegation made to a Magistrate with a view 
to institute proceedings undcr this Code, that some person, whether 
‘known or unknown, has committed an offence, but does not include 
the report of a police officer.” These last words remain though the 
other wo ds of the section have been slightly altered. The reasons 
given were “ That the definition of a complaint has been amended so 
as to exclude the report of a police officer and information given to a 
police officer.” Iam aware that their Lordships of the Privy Council 
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IPS in The Administrator-General of Bengalyv. Prem Lall Mullick (1). 
Kiye-Emrzror bave condemned a reference to these objects and reasons, and | think 
e. it sufficient to base my opinion on the plain words of the section 
Nea Po Tuy. itself, | 
A police officer can hardly give information without making a re- 
port, and if he makes a report the Code declares that it is not a com- 
plaint which requires his examination on oath under section 200, 
Section 191 of Act X of 1882 is the same as section 190 of Act V of 
1898. The exclusion of information given by a police officer in clause. 
(c) of that section seems also to indicate what was meant by the defi- 
nition in section 4. 

The learned Assistant ‘Government Advocate has cited Regina v. 
Jafar Ali (2). In that case it was held that the report of a police 
officer was the formal report forwarded to a Magistrate under section 
155 of Act XXV of 1861. This ruling is obsolete as a complaint was 
not then defined. In the case of Queen-Empress v. Ma Min Mé (3), 
the Judicial Commissioner of Upper Burma remarked that the mere 
fact that a written application or information proceeds from a police 
officer does not make ita police report. Whatever may have been 
the authority of the rulings cited under the former Procedure Codes. 
it seems to have been the intention of the Legislature to exclude both 
reports and informations laid by the police officers from the definition 
of complaints, and it would seem that the words were introduced in 
the Act of 1882 to meet the objection to the necessity for examining 
police officers on oath when they made reports. 

I would say that the meaning of the words “ Report of a police off- 
cer” in sections 4 and 190, Criminal Procedure Code, include any 
written information given by a police officer in the performance of his- 
duty as a publicservyant and not in his capacity as a private individual. 


——— 


~ Civil 2nd Appeal Be be Sir Herbert Thirkelt White, K.C.1E.. Chief Fud. and. 
4 St Sk Oe sefo a EL: a dl "3 Mr: Fustice Hay aree eT Tree of &' ™. 


1903.  -p KL A.C. T. KADAPPA CHETTY v. MAUNG SHWE BO.* 
Mr, Cewasj ee—for the appellant. 
Claim, to attached property—Civil Procedure Code, sections 278, 279, 
280, 283, - 


In an investigation under séction 279 of the Code of Civil Procedure, if a 
claimant to property which has been attached proves that at the date of attach- 
ment he was d of the property, the burden of proof that he is not the- 
owner, or that he holds in trust for the judgment-debtor, is on the decree-holder, 
and if he fails to discharge it the Court shouid remove the attachment. 

Similarly in a suit under section 283: the plaintiff is entitled to succeed wy 
proof of possession by him at the tine of the attachment, if the decree-holder does. 
not prove that ke held in trust forthe judgment-debtor, or that the attached 
property is the popesty of the judgment-debtor liable to present seizure and sale 
in execution of his decree. 

The words “ in trust for” should be construed in the sense that the claimant 
held the property as servant cf or agent for or otherwise on behalf of the judgment+ 


(1) (1894) L. L. R., 21 Cal, 732. — (2) 8 B.H.C.R. Cr, Ca. 113. 
i (3) 2 U.B.R. (1892-90), page 28. 3 
* Distinguished in Ma Sein Uv. A. L, V. RRM. Letchmanan Chetty, 4 L.B.R., 228, 
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debtor and that he had no right to the possession of it on his own account if the 1903. 
judgment-debtor claimed it. —_ 
Rights of hirers of cattle in Burma noticed. | ¥, Ki.A_C. ‘T. 
Nga Tha Yah vy. F, N. Burn, (1868) 2 B. L. R., 91 ; Radha Pyart Debi Chow- Kaparera Cuetty 
dhrain vy. Nabin Chandra Chowdhry,- (1870) 5 B. L. R., 708; Pemraj Bhavani- v, 
vam v. Narayan Shivaram Khisti, (1882) 1. L. R., 6 Bom., 215 ; Govind Atmaram Maunc SHWE Bo, 
vy. Sentaz, (1888) I. L. R., 12 Bom., 270 ; Ram Nath vy. Bindraban, (1896) I. L. R., mates 


18:All., 369; Chokalingum Chetty v. Maung Yeik 2 U.B.R., (1897—01), 270; 
Brijo Kishore Nag vy. Ram Dyal Bhudra, (1874) 21 W. R., 133 ; noticed. 

Fox, F—In execution of a decree which he had obtained against 
one Aung Myat, the appellant on this appeal attached four buffaloes 
which were at the time admittedly in the actual possession of the 
respondent Shwe Bo, who was a tenant of some land belonging to 
Aung Myat. The appellant applied for the attachment apparently 
because, according to him, Aung Myat had told him three months 
previously that he owned four buffaloes which were in his tenant Shwe 
Bo's possession. , 

Shwe Bo preferred a claim to two of the buffaloes under se: tion 
278 of the Code, and one Saw Ke preferred a claim to the other two. 

Shwe Bo's claim was based upon his being in possession of the 
buffaloes in his own right, and not on behalf of Aung Myat. He 
alleged he had bought the two buffaloes he claimed as his own from 
one Nen U shortly before they were attached. Nan U confirmed the 
fact of the sale by him, but in the investigation proceeding he did not 
say how he himself had-come by the animals. In the subsequent suit 
under section 283 of the Code Nan U stated that he had bought them 
from San Tun U, who was Aung Myat’s son, a year previously. He 
admitted that he was at that time a tenant of Aung Myat’s land, and 
that when he gave his evidence he was Saw Ke's cooly. The Judge 
of the Township Court dismissed Shwe, Bo’s claim under section 278 
of the Code. His reasonsfor doing so are not clearly expressed, but 
-he-evidently disbelieved the witnesses who spoke to the purchase of 
the buffaloes from Nan U. - - eee totem ee 

The effect of his order was. that although Shwe Bo was in posses- 
sion of the buffaloes, he was not in possession of them as owner, but 
held them on behalf of or in trust for the judgment-debtor Aung Myat. 
Shwe Bo then instituted this suit under section 283 of the Code to 
establish his right as owner of the two buffalces. He sought to do 
this by the evidence of the same witnesses as he had called in the 
investigation proceeding. 

All the evidence that the respondent could produce merely amounted 
to evidence of statements made by the judgment-creditor that the 
buffaloes belonged to him. 

The Judge of the Township Court dismissed the suit. He again 
disbelieved the evidence for the plaintiff. He held that it lay upon 
the plaintiff to prove his story, and that it was not necessary to consi- 
der the evidence for the defence. 

The Additional Judge of the District Court reversed this decision 
upon the ground that the original Court had wrongly placed the 
burden of proof upon the plaintiff, for that it being admitted that the 
animals were in the possession of the plaintiff when they were attach- 
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ed, it lay upon the defendant to show that they were not the property 
of the plaintiff, and that-they were the property of the judgment- 
debtor Aung Myat. , | s 

He did not examine the evidence of plaintiff's witnesses at all, but 
allowed the appeal solely upon the ground that the original Court had 
failed to consider that the defendant had failed to produce any evidente 
to show that the buffaloes were the property of the judgment-debtor. 
The 2nd appeal to this Court is mainly upon the ground that the 
Additional Judge erred in thus throwing the burden of proof upon the 
defendant, who is now appellant. 

The case raises questions as to the position of and burdens upon a 
person in possession of attached property which he claims to be his 
own, when he takes proceedings under section 278 of the Code to 
assert his right, and subsequently files a suit under section 283 of the 
Code in consequence of a decision adverse to him in the investigation 
under section 278, 

If such possessor prefers a claim under the latter section, that the 
burden of proof is upon him in the first instance has been plainly 
settled by the Legislature in section 279 of the Code. It adopted for 
all cases the decision of the majority of the Judges in the Full Bench 
case of Nga Tha Yah v. F. N. Burn (1), which held that where a 
claim was made under section 246 of. Act VIII of 1859 by a person 
not in possession of property which had been attached whilst it was in 
the hands of Government officers, the claimant had to begin, and the 
onus lay upon him to prove that the goods attached were his property, 
or.in his possession and therefore not in the possession of the judg- 
ment-debror, The terms of section 246 of the Code of 1859 were 
ssomewhat different from the terms of the sections dealing with ciaims 
to attached property in the present Code. The Court under the Code 
of 1859 was to proceéd to investigate the claim with the like powers, 
as tf-the- claimant had been originally made a defendant to the suit. 


--“Phis: provision led:-the- dissentient-Judge to hold that it was for the 


decree-holider to substantiate in the first instance his right to make 
the attachment, or in other words thai it lay upon the decree-helder to 
show that the property was that of his judgment-debtor and was liable 
to be attached in execution of his decree. The facts of.the case were 
not on all fours with those of the present case, because in that casé the 
claimant was not in possession of the attached property. The reason- 
ing of the dissenting Judge which led him to his conclusion would 
apply with far greater force to the present case than it did to that 
case. He says :— 
. “ The decree-holder has attached the property alleging it to be the property 
of his judgment-debtor ; but he has done so without satisfying the Court 
in any manner that it really belongs to him, or even that it was in his possession, 
rin that of some other person in trust for him, at the timé the attachment was 
made. It was he who took the initiative ; and if in conséquence thereot a dispute 
has arisen between him anda third party, itis. but fair and just that’ he should 
be'<alled upon first to substantiate his right to make the attachment. ms 8, 
Under the present Code an attachment can be obtained by an e* 
parte verified application containing the particulars. mentioned ’in 


(1) (1868) 2 B, L. R,, on. - 
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section 235 of the Code. Section 236 makes provision for an in- 1903+ 
ventory being attached to the application when moveable propertyis p x ac. 
not in the possession of the judgment-debtor, but if the applicant Kapappa Cuxrr¥: 
chooses to enter in his application under section 235 that the property ee 
is in his judgment-debtor’s possession or in some other person’s pos- Maune Suwe Bo. 
’ session in trust for or on behalf of the judgment-debtor, there is no a 
provision requiring the Court to test the allegation and an attachment 
is issued as a matter of course. 
The policy of the provisions of section 279 of the Code may be 
open to question, at least as regards property in the possession of any 
one but the judgment-debtor, but it has to be followed in all cases, 
and under the section the claimant although in possession must 
adduce evidence .to show that at the date of attachment he had some 
interest in or was possessed of the property attached. This he must 
do although in the application for execution it has been stated that 
he is in possession ; consequently the provisions are not in accord, go 
far as proof of possession is concerned, with the ordinary rule that 
what is admitted need not be proved. 
Although the section says that the claimant must adduce evidence, 
which is equivalent to saying. that he must begin, it does not say how 
he is to prove the interest he claims, or his possession. 
That is left tothe ordinary law. In Radha Pyart Debi Chowdhrain 
v. Nabin Chandra Chowdhry (1), the questions referred to the Full 
Bench were— 
(x) Whether a person who has been dispossessed of land or 
fisheries in execution of a decree against a third person 
to which he is no party, is bound to prove anything more 
than that he was really and dond fde in possession and 
_ had been dispossessed in execution of such decree? 
(2) Whether the decree-holder can put the plaintiff to proof of 
... --. histitle, or,.on an application numbered and registered asa 
-- _.~guit under section 230..(of the Code of. 1859) in answer. 
to and not merely as controverting the plaintiff's evidence 
= of possession, can go into evidence of title himself ? 
Couch, C.J., held that the applicant was not bound to prove 
more than that he was really and dond fide in possession, and that if 
he proved that, it would be evidence of title on which he might rest 
his case. Upon the 2nd question he held that the decree-holder could 
not insist upon direct proof of title, and the plaintiff might, if he 
thought fit, rely upon his possession: further that the decree-holder 
might go into evidence to prove his own title. I take it that the 
ruling would apply equally in an investigation under section 278 of 
the present Code. If aclaimant alleging possession of the attached 
property proves such possession, he may rest his case on that, and 
then the burden of proof shifts to the decree-holder, who has to prove 
that the property although in the claimant’s possession was held by 
him in trast for the judgment-debtor. I leave out of consideration 
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the case of land in the occupancy of a tenant, because in the present 
case moveable property alone is concerned. 

Shwe Bo alleged not only possession, but a title by purchase. 
Under the above ruling he might have rested his case upon possession 
only, and then under section 110 of the Evidence Act, the burden of 
proving that he was not the owner and that he held the property in 
trust for the judgment-debtor would have rested on the decree-holder, 
the appellant in this appeal. 

He did not do so, however, but tried to prove his title by purchase 
and failed to do so. . | 

The question then is whether his position was different in the suit 

under section 283 from what it was in the investigation under section 
278. & 
: In Pemraj Bhavanzvam vy. Narayan Shivavam Khist: (1), the facts 
were analogous to the present case. The claimant claimed that the 
attached property was his, and that he was in possession of it when 
it was attached. His claim was rejected. In the suit that followed 
to establish his right, he proved his possession but failed to prove the 
title alleged by him. The Full Bench held that such possession having 
been proved it lay upon the defendant to prove a title to the property 
in himself or in the judgment-debtor, and that having failed to do this, 
the plaintiff (claimant) was entitled to a decree declaratory of his 
right to the property as against the defendant. 

In Govind Atmaram vy. Santat (2), however, a Bench of the same 
High Court held in a case in which a claimant relied upon a sale and 
conveyance to her, and the defendant contended that the sale was 
fictitious, that in consequence of the claim having been dismissed in 
the investigation ‘under section 278, it lay upon. the plaintiff-claimant 
in the suit to prove her case, andin order to do so she had to prove 
the payment of the purchase money, and that she had been in pos- 


session. 


_.. This decision does not affect the question_as. tothe position of a 
‘claimant who does prove possession, or whose possession is admitted, 


because it is clear that the claimant-plaintiff did not prove possession. 

In Ram Nati v. Bindraban (3), the last-mentioned ruling was 
followed, but in that case also the clatin was not in any way founded 
upon possession, for the claimant who claimed as vendee had allowed 
his vendor the judgment-debtor to remain in possession. 

In Chokalingum Chetty v. Maung Yezk (4), the late Chief Judge of 
this Court who was then Judicial Commissioner in Uppcr Burma held 
firstly that the objector to an attachment had in an investigation 
under section 278 to prove not only his possession, but that he was 
not in possession as trustee for the judgment-debtor, and secondly 
that in a suit by him under section 283 in consequence of his claim 
having been rejected, he could not be in a better position than he 
was in at the investigation. 


(1) (1882) I. L. R.,6 Bom., 215. | (3) (1896) I. L. R., 18 All, 360. 
ta) (1888) I. L, R,, 12 Bom, 270. |(4) 2 U B.R.,(1897—01), 270. 
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He relied upon the decision in Govind Atmaram vy. Santai (1) and —~—-**9° 
two other decisions of the Bombay High Court as going to show that p x. AC. T. 
the orderin the investigation proceedings tends to throw upon the Kaparra Cette 
unsuccessful party, who becomes plaintiff in the subsequent suit, v. 
‘something more than proof of mere possession. Maune Suws Bo. 

In the two other cases he referred to, the plaintiffs were not aaa 
objectors to the attachment, but were attaching creditors. Decisions 
laying down that where the attachment has been removed, and the 
attaching creditor brings a suit to establish his right to attach and 
have property sold in execution, have little bearing upon the question 
of what a person admittedly in possession of attached property has to 

rove in order to establish his right in a suit under section 283. As | 
ave remarked before, the decision in Govind Atmaram v. Santat (1) 
also does not touch this question. The learned Chief Judge's ruling 
upon what an objector has to prove at an investigation appears to me 
to go beyond the actual words of section 279 of the Code, and not to 
take into account the provisions of section x10 of the Evidence Act, 
and to be opposed to ithe Full Bench rulings of Calcutta and Bombay 
High Courts which I have quoted. No doubt the decision of the 
Court in the investigation proceedings in the present case was in the 
words of Couch, C.J., in Brijo Kishore Nag v. Ram Dyal Bhudra 
(2), a declaration that the respondent Shwe Bo’s possession was without 
title, but there is no strong ground for holding that a declaration in a 
summary and possibly perfunctory proceeding robs a possessor ina 
regular suit of the very strong position which the law accords him. 
The decision in Pemray Bhavaniram v. Narayan Shivaram Khists 
(3) was a fully considered judgment of very eminent Judges in which 
the principles applicable were expounded, and it is the only decision of 
an Indian High Court bearing directly upon the question in the present 
case. I would therefore follow it, and hold that Shwe Bo, the plaintiff 
in this suit, under section 283 of the,.Code,. was.entitled to succeed. 
upon proof of possession by him’of the attached property at the time. 
‘of ‘attachment, the'defendant ‘not having proved that he held posses. 
sion in trust for the judgment-debtor Aung Myat, or that the attached 
‘property was the property of Aung Myat liable to present seizure and 
‘sale in execution of his decree; and that the plaintiff was entitled to 
‘the property as against the defendant notwithstanding that the Court 
chad dismissed his claim made under section 278 of the Code, 

Although the question of the rights of a hirer of cattle does not 
‘arise in this suit, 1 have used some words above in contemplation of a 

revalent practice in this province of tenants and cultivators of lands 
hiring cattle from owners for the cultivating season or other periods, 
The agreements or contracts under which such hirings are effected 
are perfectly valid, and the hizers can in no sense be held to hold the 
cattle in trust for the owners. 
_ _It would cause great inconvenience énd injustice to the hirers if a 
judgment-creditor of an owner were at liberty to have the hired cattle 
seized and sold in execution of a decree against the owner during ihe 
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period for which they have been hired out, and Courts allowing an 
attachment in such case to continue and prevail would be robbing 
hirers of an actual right to possession, although that right is only for 
a limited period. 
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MavneSuwe Bo. If, in an investigation under section 278 as to moveable property, a 
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Court finds that the claimant was in possession at the time of attach- 
ment, and it is not proved by the attaching creditor that the claimant 
was in possession in trust for the Judgment-debtor, the Court should 
remove the attachment. The words ‘in trust for” should be con- 
strued in the sense that the claimant heldthe property as servant of 
or agent for or otherwise on behalf of the judgment-debtor, and that 
he had no right whatever to the possession of it on his‘own account 
if the judgment-debtor claimed it. ) 

For the reasons I have given, I think the decree of the District 
Court was correct, and I would dismiss this appeal. 

Thirkell White, C.F%.—In my opinion, the ruling of the High Court 
at Bombay in Pemraj shavanivam v. Narayan Shtvaram Khist? (1) 
should be fullowed. Section 279 of the Code of Civil Procedure does 
not require the claimant or objector to adduce evidence to show that 
at the date of the attachment he had some interest in and was pos- 
sessed of the property attached. If he shows that le was possessed 
of the property, the section does not require him to show that he had: 
an interest in it. Jf he was not possessed of the property, at the time 
of the attachment, then he has to show that he had some interest in 
it. The case above cited and that of Govind Atmaram v. Santai (2) 
are therefore q uite reconcileable. .In a suit under section 283 of the 
Code of Civil Procedure it is notnecessary to hold that the claimant 
is in a better position than in the investigation under section 278. 
But there is no good authority for holding that he should be in a 
worse position. Ifa claimant estabiishes that he is in possession of 
the property, then under section 110 of the Evidence Act the burden 
of proving-that he:is -not-the owner-is-on-the person who affirms that 
proposition: : The: decision: -in:the investigation under -section 278 
cannot affect the position. | 

I concur therefore in thinking that the decree of the District Court 
is correct and in dismissing this appeal. ~ 


Before Myr. Fustice Fox, O fiiciating Chief Fudge. 
KING-EMPEROR vw. NGA LUN anpb ong. 
Mischief— Cattle straying on crops—Indian Penal Code, section 425. 

‘The owner of cattle which stray on another person’s paddy land does not com” 
mit the offence of mischief unless he caused them to stray with the intention tha® 
they should damage, or with the knowledge that they would be likely to damage 
ghe crop. | , 

Two buffaloes belonging to the two accused strayed on to com- 
blainant’s paddy land. The accused tried to get them away with ropes, 
‘put being unsuccessfyl they went into the field mounted on two other 
‘buffaloes, and.so managed to capture and drive them off. The Magis- 
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trate has convicted both accused of an offence under section 426 of the 1902, 
Indian Penal Code, and has sentenced them to pay a fine of 50 rupees Wien 
each, or in default to suffer cne month’s rigorous imprisonment. He “*% ar cancik 
has also ordered the fines, if realised, to be paid to the complainant. ~ Nea ron, 


There is nothing on the record to show that the accused caused 
their cattle to enter on complainant’s field intending to cause, or know- 
ing that they were likely to cause, damage to her crop. Their entry 
into the field mounted on two other buffaloes appears in this case to 
be covered by section 81 of the Code. That being so the offence of 
mischief was not committed. The Magistrate should read section 425, 
and illustration (z). The remedies open to the complainant in cases 
of this kind are indicated in sections 19 and 29 of the Cattle Trespass 
Act, 1871. I reverse the convictions and sentences, and direct that 
the fines be refunded to Nga Lun and Nga Min. 


Before Mr. Fustice Fox, Officiating Chief Fudge. _. Cxxtual Restetin 
J. PETLEY & SON v. S. AH KYUN. No. 095 of 
Mr. Bagram—for applicant. Messrs. Eddis, Connell and Lentaigne— Sehlember oth 
' | for respondent, | 1903. : 
Lvrade-marks—Indian Penal Code, section 478. —— 


. The style of the “ get-up ” of the boxes or packages in which goods are re- 
tailed does not constitute a “ trade-mark” as defined in section 478 of the Indian 
Penal Code. 

The elder of the two complainants has for many years carried on 
business as a vendor of ground coffee. - He has sold this in cylindrical 
tin boxes each containing 1 pound of coffee. On the outside of the 
cylindrical portion of each box he has affixed a paper label, on which 
is printed, amongst other things, a picture of a railway engine and 
carriages : over the lid and round’each box ‘vertically he has pasted an 
orange coloured paper band; and on this,'on the~ portion crossing the 
lid, a fac-simile of lis signature is printed. On the 16th June 1902 
he obtained a decree in a suit on the Original side of this Court re- 
straining a dealer in Rangoon from using a similar coloured band on 
uns containing coffee offered for sale by that dealer. 

In July 1902 the complainants caused a letter to be addressed to 
the accused in the present case calling upon him to desist from selling 
coffee in similar tin boxes, bearing a similar band, and a label on which 
was printed a picture of a tramway engine and cars. The accused 
changed the picture on the label to a picture of a steamer, and altered 
the colour of the band to a shade of pink. 

_The complainants were not satisfied with this, and having bought 
a tin with the altered label and band on the r4th March 1903, they pre- 
ferred a complaint on the 25th March charging the accused vith having 
committed an offence punishable under section 483 of the Indian Penal 
Code in respect of such box. The evidence subsequently taken would 
only cover an offence under section 482 of the Code, if any offence at 
all was committed. 
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What the complainants complained of was the use of the pinkish 
band bearing what purported to be a fac-simile of the accused’s signa- 
ture appearing in the same position as that in which the elder 
complainant’s fac-simile signature appeared on their boxes. The 
Subdivisional Magistrate discharged the accused, holding that the 
prosecution was barred by lapse of time under section 15 of the Indiat 
Merchandize Marks Act. In so holding he made a careless mistake. 
What the complainants were prosecuting on was not the label and band 
formerly used by the accused, but the latter one, adopted after the 
complainants had succeeded by letter in getting the accused to alter 
those he had previously used. 


The complainants applied to the District Magistrate to order a 
further inquiry. The parties argued the merits of the case before him, 
but he refused to enter into those, and after pointing out the mistake 
thé Subdivisional Magistrate had made, he ordered a further inquiry. 
The District Magistrate would have been better advised. if he had re- 
ferred the case to this Court. He had no authority to reverse the 
finding of the Subdivisional Magistrate that the prosecution was bar- 
red by limitation, and the Subdivisional Magistrate could not reverse 
his own finding. That finding, until reversed by a Court having 
authority to reverse it, was a bar to the Subdivisional Magistrate 
proceeding further with the case. 

Moreover, the District Magistrate, if he dealt withthe case at all, 
should have dealt with it fully. If it was made to appear to him that 
no prosecution under the criminal law would lie, it was not right that 
the accused should be harassed with what must result in an abortive 
inquiry. 

"1 hee entertained the accused’s application for revision of the Dis- 
trict Magistrate’s order chiefly on this last ground, and the question 
whether the accused could be convicted of an offence under the Indian 
Penal Code for having used the band and signature complained of has 


--peen-argued. before me; 9 © > | : mee ) 
=+ ‘Section 478:of the Penal Code definés a trade-mark as “ a mark used 


for denoting that goods are the manufacture or merchandise of a parti- 
cular person.”’ On the complainant’s boxes the chief trade-mark is the 
picture of a railway train. They may also have a trade-mark in the 
fac-simile signature of the elder complainant, but that trade-mark could 
not reasonably be held to be infringed by the use of a signature of 
another person of a very different name: consequently a prosecution 
based on the use of what purports to be a fac-simile of the accused’s 
name could not succeed. a 

The matter resolves itself into whether the band round the boxes 
vertically can constitute a trade-mark as defined in the Indian Penal 
Code. In my opinion it cannot, The band is merely a part of the “ get 
up ” of the boxes, and although in a civil suit a trader who imitates the 
“get up” of the packages in which another trader sells his goods may 
be restrained by injunction from so doing, the “get up” does not con- 
stitute a trade-mark. The Indian Penal Code deals only with trade- 
marks proper, and not with cases of the description referred to in 
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‘Chapter VIII of Mr. Sebastian's work on Trade-marks under the head- 
ing ‘Cases analogous to those of Trade-mark.” . 

The band used by the accused not being a trade-mark, I must hold 
that the accused is not liable to prosecution under the Indian Penal 
Code for using it, and that being so it would be worse than useless and 
not right that any further inquiry into the case should be held. 

I reverse the order of the District Magistrate dated the 25th June. 

I have. been asked to allow the accused costs under section 14 of 
tthe Merchandize Marks Act. If I had the power to do so, I should, 
‘under the circumstances of the case, refuse the application. 





Before Mr. Fustice Fox, Officiating Chief Fudge. 
KARIM BUX v. KING-EMPEROR. | 
Mr. D, N. Palit—for applicant. 


Probate and Administvation Act, V of 1881-—Succession Certificate Act, 
VIT of 1889. ; 

The object of procedure under the Probate and Administration Act is merelys 
#n the first place, to have a representative of the deceased appointed in whom the 
‘rights of the deceased to the property shall be vested, and next to give power to 
revoke an appointment under certain circumstances. If the holder of a probate 
-or of letters misappropriates the estate, the remedy is by a suit for its administra- 
tion by or under the orders of the Court. Section 98 does not bar such a suit be- 
ang brought within a year from the grant of probate or letters of administration. 


Probates and letters of administration distinguished from certificates under the 
Succession Certificate Act. 


The applicant applied to the District Court for letters of adminis- 


tration to the estate of his deceased brother Koda Bux, and valued the. 


estate at.Rs. 321-13-5..... 


- The then Additional Judge of the Court made.an order for.the grant: 


.of letters to the applicant, but it does not appear from the record 
whether the letters were actually issued. About two and a half 
months after the order one Sukala, who alleged she was the widow of 
‘the deceased, filed a petition in the Court complaining that the appli- 
cant had not paid her anything, and that he was using the estate pro- 
perty for his own purposes. . 
he Additional Judge issued notice to the applicant to appear be- 
fore him: the purpose for which he was to do so was not stated. _ 
When he appeared the Additional Judge examined him, and he 
Stated inter alia that Sukala had been divorced by the deceased, but 
that he had nevertheless paid her Rs. 74 out of pity and that he 
had paid away the remainder of the money he had up to that time 
Teceived. Sukala was also examined, and she said she had receiv- 
ed nothing. The Additional Judge ordered him to pay into Court, be- 
fore the 3rd July, Rs. 241, which was the amount the applicant had said 
he had received, and to produce witnesses to the payment of Rs. 74 
to the petitioner. No evidence, accounts, of money were produc- 
ed, and the Additional Judge drew up an order directing the appli- 
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cant’s prosecution for an offence punishable under section 409 of the 
Indian Penal Code. He also called upon the applicant’s surety to pay 
Rs. 309-1-7 into Court. This was done on the 22nd July. On the 
27th July the applicant applied for fresh letters of administration to. 
enable him to recover further sums. amounting to Rs. 405-9-6 due to 
the estate. After opposition the Additional Judge ordered such letters. 
to issue upon security being furnished. ‘The proceedings in the case 
have been more than ordinarily irregular, 

In the first place, if any letters were issued under the order of the 
roth March granting them, a copy of them should be on the record. 
Next, the Additional Judge entirely misapprehended the scope or pro- 
cedure under‘the Probate and Administration Act in his proceedings 
subsequent to that order, and those proceedings were entirely without. 
jurisdiction. 

The procedure under the Act relates to the granting and revoca- 
tion of probates and letters of administration and matters connected 
therewith; the administration of an estate is not provided for under 
the Act, and this can only be done in a regular suit brought for the 
purpose. 


No doubt the Court has power under sub-section (3) of section 98 
to require an executor or administrator to exhibit an inventory or 
account, if he does not exhibit such inventory or account within the 
times allowed him as of right by the sub-section (7) of that section, 
and it may, upon an application under section 50 of the Act to revoke 
a grant, go into the question of the truth or falsity of the inventory or 
account, but this-is only for the purpose of coming to a conclusion as. 
to whether the grant should be revoked or not. 


The object of procedure under the Act is merely in the first place 
to have a representative of the deceased appointed in whom the rights. 
to the property of the deceased shall be vested, and next to give 
power to revoke an appointment under certain circumstances. If the 


‘applicant _was:misappropriating thé estate, Sukala's only remedy was: 
“to-bring: a regular sutt for its administration by or under the orders of 


the: Court, 


The fact that section 98 of the Act gives an executor and an admi-. 
nistrator six months within which to file an inventory, and one year 
within which to file an account, is no bar to any person having an in- 
terest or claim.to the deceased’s property bringing such a suit against 
the executor or administrator before such times expire. 


Another error on the Additional Judge’s part was the entertain- 
ment of the applicant’s second application for letters of adminis- 
tration. Apparently it was made because debts to the estate which 
he wished to sue for had not been included in the original valuation of 
the estate. This did not necessitate further letters of administratiom 
being granted to the applicant in order to entitle him to recover such 
debts. As long asa person holds either probate or letters of admi- 
nistration, he is, under section 4 of the Act, the representative of the 
deceased for all purposes, and all the deceased’s property is vested im 
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him as such representative, whatever may have been the misstate- 1903- 
ments on which he has obtained the probate or letters. Karim. Bux 


Probates and letters of administration are not the same as certifi- v. 
cates under the Succession Certificate Act. In a certificate under Kino-EMPERoR. 
the iatter Act the particular debt must be set out in order to entitle _—— 
the holder to sue for such debt, but in a probate and in letters of ad~ 
tiinistration debts are not set out, and the production of one or the 
other is sufficient and is, under section 59 of the Probate and Admi- 
nistration Act, conclusive that the holder at the time represents the 
deceased, and is entitled to his estate in the province in which the 
grant was made. . 


If a person applying for probate or letters of administration fails 
to include any property of the deceased in his valuation, Chapter IIJA 
-of the Court-Fees Act contains provisions showing the consequences 
which may happen, and the courses open. 


No suit having been before the Court, I must hold that the Addi- 
‘tional Judge had no jurisdiction to entertain Sukala’s petition, or to 
€xamine the applicant, or to order him to pay any money into Court, 
or to order him at that time to file any accounts, or to prove any ac- 
‘counts, or to order the surety to pay any money into Court, or to 
order the applicant’s prosecution or to grant further letters of ad- 
ministration. 

All the orders subsequent to the presentation of Sukala’s petition 
a set aside, and the money paid in by the surety will be repaid to 

im, 


Before Mr. Fustice Fox, Officiating Chief Fudge, and Mr. Criminal Revistow. 
Fustice Birks. : No, 817 of 
» - KING-EMPEROR v, PERIASAWMY ACHARI anp TWo orasgrs, ok Seca 
ies ESE Saas ep Raa AC es September 14th, 
: Sy i! Mr. Vakharia—for réspondents. ©). +1... + : 1903. 
Workmen’s Breach of Contract Act, XIII of 1859—Summary trial— — 
Code of Criminal Procedure, section 260. 

Cases under sections 1, 2, of the Workmen's Breach of Contract Act, XIII of 
4859, cannot be tried summarily. ) 

Pollard y. Mothial, (1881) I. L. R., 4 Mad., 234, followed. 

Queen-Empress vy. Indavjit, (1887) 1, L. R., 11. All, 262, dissented from. 

fox, Officiating C.F¥.—The only question which arises in the 
case is whether the Subdivisional Magistrate had power to deal 
ander the summary procedure of the Code with the petition for an order 
‘under section 2 of the Workmen’s Breach of Contract Act, 1859, either 
Ordering the workman to repay money advanced, or to perform or get 
‘performed the work according to his contract. ~~ ag 

In Queen-Empress v. Indarjit (1), a learned Judge of the Allaha™ 
bad High Court held that such a case might be tried summarily, but 
he gave no reasons for coming to this decision, and his judgment- on 
the point does not deal with the provisions of the section. v 


(1) (1889) I. L, R., rt All, 262, 
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On the other hand in Pollard vy, Mothial (1) a Bench of the Madras 
High Court held that the inquiry to be made under the first part of the 
section is not an inquiry into an offence which may be tried summarily, 
but it is an inquiry of a special character which, in some cases, may 
require to be conducted with much care and patience. 

We concur in this view. The terms of the section themselves in- 
dicate that the first inquiry is not an inquiry into any matter in respect 
of which the Magistrate can at its conclusion punish the respondent by 
passing any sentence of imprisonment or fine. His power to pass a 
sentence only arises when the workman has failed to comply with the: 
order which the Magistrate may pass on the inquiry into the original 
petition or complaint. 

ine Subdivisional Magistrate’s proceedings were void, and are set 
aside. 


The question as to whether a respondent in such a case may be 
examined on oath does not arise.in the present case: it is therefore 
unnecessary to express any opinion on it. 

Birks, #—I concur in thinking that proceedings under section 
2 of Act XIII of 1859 should not be tried summarily. The questiow 
was not raised in Criminal Revision No. g92 of 1903 which came before 
me and which was also’ tried summarily. The only question in that 
case was as to the amount in a joint contract for which the respondent 
was held liable. Had the question been raised then I should have 
directed a fresh enquiry as I concur with the Madras High Court im: 
thinking that such cases should not be tried summarily. 


bsgenliol -& (1939) 296° 
g Before Mr. eH i Fox, Officiating Chief Fudge. 
MA SEIN NYO wv, MA MAI TU. 
Mr. G. &. Dawson—for appellant | Mr. Wilkins—for respondent 
+ Adeferidant). | |: (plaintiff. 7 

DES Succession Certificate Act, VII of 1889—Provisional decree. 
~~~A’ Coiirt ‘eafinot pass a decree, provisional or otherwise, against a debtor of a: 
deceased person for payment of the debt to any person who does not held probate: 
or letters of administration or a certificate of succession. 

Ma Naw Zav. Ma Thet Pin, P. 1. L. B., 334, dissented from. : 


The plaintiff sued to recover a loan made by her deceased husband: 
and herself. She did not produce or hold either letters of _administra-: 
tion or a certificate under the Succession Certificate Act, VII of 1889. 
The Subdivisional Court dismissed the suit on the merits. The Divi- 
sional Court took a different view, and made a decree in the plaintiff’s 
favour, contingent upon the production within three months of either 
letters of administration to her husband’s estate, or of a certificate: 
under the above Act. It did this on the authority of the Judicial 
Commissioner's ruling in Ma Naw Za v. Ma Thet Pén (2), in which a 
betas decree was made under similar circumstances. The learned. 

udicial Commissioner in that case does not refer to any law or autho-. 


(r) (1881) I. L. R., 4 Mad. 234. | (2) (4897) P. J. L.B., 334 





i.] LOWER BURMA RULINGS. 165 





rity which authorizes the making of a provisional decree in sucha 1903. 
case. Even if such a decree could be made, it would be adecree, m4, so. Nyro 
and section 4 of the Succession Certificate Act is explicit in forbid- 8. 
ding a Court to pass any decree, whether provisional or otherwise, Ma Mar To, 
against a debtor of a deceased person for payment of the debt to a — 
person claiming to be entitled to the effects of a deceased person, 
unless the claimant produces.one or other of the documents mentioned 
inthe section. I respectfully decline to follow the ruling above quoted 
so far as it authorises a provisional decree being passed contingent 
upon the production of letters of administration or a certificate under 
the Succession Certificate Act, within a future period. 

‘The decree of the Divisiona! Court is reversed and that of the Sub- 
divisional Court dismissing the suit with costs is restored. The plain- 
i must pay the defendant’s costs in this Court and in the Divisional 
,ourt. 








Before Mr. Fustice Birks. Criminal Revision 
KING-EMPEROR v. NGA AUNG NYUN. Sew 
Discharge of accused—Code of Criminal Procedure, section 259, September asrd, 
It is only in cases of non-compoundable offences that an accused can be dis+ 1903. 


charged under section 259 in the absence of the complainant on the day fixed for 
the inquiry. | 

Section 354 is not compoundable, vide section 345, Criminal Pro- 
cedure Code. Section 324—511 is only compoundable with the 
sanction of the Court. The Magistrate’s order discharging accused 
purports to be made under section 259, as the accused absconded and 
the complainant did not appear. It is only where offences may be 
lawfully compounded that such an order can be made. The mere 
.omission of complainant to attend when .she probably knows that the 
.accused has -absconded -and has not been arrested is not.a sufficient 
ground for striking off a case or discharging an accused who is evading 
a Court process. A complainant who files a complaint of a non- 
compoundable offence which necessitates a procedure under Chapter 
XXI for the trial of warrant cases and omits to attend on the day 
fixed is primd facte guilty of contempt under section 174. Where 
warrant cases are compoundable the Magistrate is justified in assuming 
that the non-appearance of the parties means that the case has been 
compounded, but he must use his discretion under section 259, 
whereas insummons cases, where the complainant dces not appear, 
heis bound to acquit the accused under section 247, Criminal Pro- 
cedure Code. The order of discharge is set aside and the Magistrate 
will proceed todeal with the case, If the accused cannot be arrested 
@ proclamation should issue under section 87. The complainant 
should be summoned and asked if she really wishes to withdraw from 
the prosecution. If so, this fact should ke recorded when the accused 
could be discharged for want of prosecution of the charges stated 
: oe complaint. He is, however, liable to be prosecuted under section 


Criminal. Reviston 
No. 1448 
: 1903s 
October roth, 
1903. 
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Before Mr. Fustice Fox. 
KING-EMPEROR vw. NGA SHWE U. 
Security—Criminal Procedure Code, section rro. 


Care must be exercised in the application of section 110 of the Code of Crimi- 
nal Procedure. It must be proved that the accused’s general repute is that of an 
habitual offender of one of the types mentioned in the section, and proper evidence 
that it is so must be recorded. 

Further, the Magistrate must find that it is necessary that the alleged habitual 


offender should be put on security. Kil: iS cl Rae: 4 4. 

The Mavistrate’s attention is called to this Court’s rulings in the 
cases of the Crown v. Nga Nyein (1) and King-Emperor vy. Nga Po 
Saung (2). 

The Viagistrate included in his order under section 112 one matter 
which fell under section tog of the Code, two matters which fell one 
under clause (a4) and the other under clause (4) of section 110, and 
one matter which did not fall under eith.-r section, v7z., that the ac- 

cused was in the habit of associating with bac characters. Clause (d) 
Of section 1:0 provides for taking security {rom persons who habitually 
protect or harbour thieves, or aid in the concealment or disposal of 
stolen property. Such ‘acts are beyond mere association with bad 
characters or thieves, which is not in itself sufficient to justify an 
order under section 110. 

I cannot atall agree with the District Magistrate’s remarks as to 
the questions which should have been put to the witnesses in the 
case, 

if it i- proposed to prove by evidence of general repute that a 
person calle:i on to give security 1s an habitual offender of one of the 
types mentioned in section 110, the form which t e chicf question put 
to the witnesses should take should be ‘ What, as far as you know, is 
the repute of the accused amongst the body of villagérs of the village 
in which “he bas'been- ‘living *Tn-order ‘to satisfy ‘himself that an ac- 


‘cused’s general vepute is-that: ‘of an ‘habitual offender of one of the 


types, mentioned,.a. Magistrate should require more evidence than 
that of policemen and village authorities. Inquirics under section 117 
should if possibl-.be conducted in the place where the accused has 
lived, and the Mavistrate should himself pick out at haphazard some 
of the villag.rs, and examine them as to the accused’s general repute. 
He shoulu not be contented with the evidence of merely such wit- 
nesses as ths police or village authorities choose to send up to him. 
He should also consider in every case whether the necessity for put- 
ting the alleged habitual offender on security has been proved, and 
Whether the police and village authorities could not ensure good be- 
haviour ou the part of the accused if they exerted themselves more in 
executing their. cuties. 

The secu.ity sections are not meant to be used as a. means of get- 
ting “every suspected. habitual offender and village loafer confined in 


jail, and thus saving trouble to the police and village SUEn Ores: 





“G)1L.B.R, 90. | (2) 2 L. B.R., 40. 
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It is only when the ordinary means for detection and prevention 1903. 
of crime, and for ensuring good behaviour, have been adopted and a 
have failed, that resort to the special means provided by sections 109 Kinc-EmMpsror 
and 1 oof the Code is justifiable. ‘ -*- “ 

There was in the present case nothing to show that it was neces- “‘S*-3W% \- 
sary, in order to ensure the accused's good behaviour, that he should ~ 
be put on security, and the Mayistrate has not found so, 

I set aside the Magistrate's order and direct that the accused be 


released. 
Before Mr. Fustice Fox. | rr Flake, 


MAUNG THA NU axp one 7. MAUNG KYA ZAN Anp oTHers, Civil 2nd Appeal 





Messrs, Palit and Maung Thin—for appellants (plaintiffs). ae 4 of 
Mortgage of skare of undivided joint property. September 25th, 
A sharer in undivided joint property may mortgage his share without pre- 1903+ 


judice to the rights of hisco-sharers. —_- 

Ata On and others v. Ko Shwe O and others, > J. L. B., 378; Maung Alaing 
v. Maung Tha Ka Do, P. J. L B.,65; Byjnath v. Ramoodeen, (1874) L. R. 1. A, 
106 ; and Latshmauv. Gopal, (1899) 1.L.R., 24 Bom., 395 ; referred to. 

The plaintiffs appeal because they have been refused a mortgage 
.decree although it was held that the sscond defendant consented to 
the mortgage. 

The land mortgaged had belonzed to the second defendant and her 
former husband. On his death it devolved upon the second defend- 
ant as his widow andthe 3rd, 4th and 5th defendauts as his child- 
ren by her. | 

The second defendant’s share was a half,and over that she had 
an absolute rigiit of disposal—see Ma Cn and others v. Ko Shwe O 
and others (1) and Maung Hlaingvy Maung Tha Ka Do (2), 

The Additional Judge thought that as thé land had not been divi- 
-dedand the stares séparated, the morigagé “was wholly bad. 

lf asharer has an absclute right to disprse of his or her share, it 
follows that he or she may dispose of it whilst it isa share, and while 
the property is undivided, The right has been recognised in numerous 
cases, for instance in the case of Byjnath v. Ramoodeen(3). If a 
person who has only a share in propcrts pact eee? or joins in mort- 
gaging such property, his doing so does not affect the shares of his 
co-sharers, but the mortgage is good and valid as regards his own 
share—see Lakshman v. Gopal -4). | 

I vary the decree of the original Court, and there will be inserted 
in it an order that if the first and second defendants do not pay the 
amount decreed against them, within six months from this date, the 
half share of the second defendant in the Jand mentioned in the plaint 
shall be sold, and the proceeds applied towards satisfaction of the 
amount due to the plaintiffs. The second defendant must pay the 
plaintiff's costs of this appeal. 


(1) S. J. L. B, 378. ) (1874), LR. 1 A, 106. 
: (2) P. i L. B. e | a (1899), I. L. R., 23 Bom., 385. 
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—— oa Before Mr. Fustice Birks. 
1903. KING-EMPEROR wv. NGA PO CHON.* 
sth December Security—Criminal Procedure Code, sections 118 (3), 562—Buryma 
490 3« Gambling Act, section 17. 


A minor called upon to fis security under the preventive sections of the- 
Criminal Procedure Code need not executea personal bond, It is sufficient if the- 
bond is executed by his sureties. ‘The provisions of section 118 (7) apply to crimi- 
nal bonds generally. 

Two of the accused’s uncles who were called by the prosecution. 
deposed to the fact that the accused lived by thieving. The District 
Magistrate reduced the amount of the security order under section 
110 on appeal. On the merits, I see no grounds for interference. 
Both officers who have dealt with the case omitted to notice that the 
accused was a minor, being only 17 yearsold. Under clause 3 of sec- 
tion 118, Criminal Procedure Code, the personal bond of a minor is. 
not required. The bond must be amended accordingly. I may ob-. 
serve that in my opinion the provisions of section 118, clause 3, are 
generally applicable to bonds given in criminal cases and would apply 
to bonds given under section 562, Criminal Procedure Code, and under 
section 17 of the Burma Gambling Act. 





Before Sir Herbert Thirkell White, K.CIE., Chief Fudge, and 


Criminal Appeal Mr. Fustice Birks. 
No. 522 oF KING-EMPEROR v. NGA PO MIN. 
a = roth, Mr. Giles, Assistant Government Advocate,—for the prosecution. 
1903- Con fession—Facts discovered in consequence of—Inducement, threat, or 
int promise-—Evidence Act, sections 24—28, 
In consequence of a confession made by the accused toa village headman 


tain property which had been taken in arobbery was found in the jungle, The 
Ce eel seascns Judge excluded this evidence on che ground that the soniauiin 
had been obtained by improper inducement, and in the absence cf other sufficient 
evidence acquitted. the:accused. beat a Lette ae te 
"Phe point.for decision-was whether section-27 of the Evidence Act was a proviso 

n 24 :. 

" ee oot section 27 is not a proviso to section 24 of the Evidence Act ; but that 
evidence of the fact that the accused pointed out certain property was admissible. 

Per Thirkell White, C.F.—No part of a confession caused in the manner 
described in section 24 of the Evidence Act can be relevant except in the circums 
stances provided for by section 25. | 

Per Birks, ¥—Statements that are irrelevant under one section of the Evidence- 
Act may be relevant under other sections of the Act. The word “ irrelevant " is 
advisedly retained in section 24 and is contrasted with “shall not be proved ” 
in the two subsequent sections, | | : 

Queen v. Dhurum Dutt Ojha, (1867) 8 W. R., 13; Empress v. Rama Birapa, 
(1878) 1. L. R., 3 Gom., 123 Empress vy. Pancham, (1882)I. L. R.,4 Ail, 168; 
Queen-Empress v. Babu Lal, (1884) I. L. R., 6 All, 509 ; Queen-Empress v. Nona, 
(1890) 1. L. R., 14 Bom., 260 ; referred to, ; 

Thirkell White, C.$.—The respondent, Po Min, was convicted 

under section 394, Indian Penal Code, of having voluntarily caused hurt 
in committing robbery and was sentenced to rigorous imprisonment for 
four years. The conviction rested maialy on two confessions, one said 


Cf. King-Emperor v. Mi Pyu, 4 L. B. R., 12. 


oe ee —_ 
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to have been made to a Headman named On Gaing, the other recorded 
the Subdivisional Magistrate. On appeal the learned Additional 
ions Judge excluded both of these confessions, the former on the 
und that it was made under the influence of an inducement offered 
i. Police Sergeant, the latter on the ground that it was not recorded 
in compliance with the provisions of section 164, Code of Criminal Pro- 
cedure, the Subdivisional Magistrate not having sufficient reason to 
believe that it was voluntarily made. The Additional Sessions Judge 
excluded not only the confession to On Gaing as a whole but even that 
part of it which related to the discovery of part of the property taken 
in the robbery. There being, in his opinion, not sufficient evidence on 
the record, apart from the confessions, to justify the conviction, the 
Additional Sessions Jadge reversed the conviction and sentence, and 
acquitted the accused. It is against this acquittal that the present 
appeal has been preferred by the Local Government. 

The main ground on which the appeal is supported is that so much 
of the confession alleged to have been made to On Gaing as related to 
the discovery of part of the stolen property should have been admitted, 
under section 27 of the Evidence Act. The op ey of the exclusion 
of the confession recorded by the Subdivisional Magistrate has not been 

uestioned. We have been assisted by the argument of the learned 
istant Government Advocate who conducted the appeal. 


The question for decision, so far as concerns the confession to the 
witness On Gaing, is whether section 27 of the Evidence Act is a proviso 
to section 24 of that Act or only to section 26. The learned Additional 
Sessions Judge has relied exclusively on aruling of a Bench of the 
High Court at Calcutta delivered so long ago as the year 1867 in which 
it was ruled that, when a Police Officer had obtained a confession by 
means of an inducement, ne part of his evidence as to discovery of 
facts in consequence of the confessions is legally admissible. 


(Queen v. Dhurum- Dutt -Ojha) (1). This ruling was given under the 


Code of Criminal Procedure, :1861,.and: before the passing of the Evi- 
dence Act, 1872. The Code of Criminal Procedure, 1861, contained 
sections 148, 149, and 150, almost identical with sections 25, 26, and 
27 of the Evidence Act, 1872. But there does not seem to be in that 
Code a section corresponding to section 24 of the Evidence Act. Nor 
have I been able to discoverany statutory provision to the effect of 
that section in the Indian Acts relating to evidence in force before the 
enactment of the Evidence Act of 1872. It is clear therefore that the 
ruling of 1867 cannot safely be taken as a guide to the law as it stands 
enacted in the Evidence Act now in force. 


I have examined a number of cases in which this question or some 
question of a similar nature has been discussed. Those which seem to 
drow light on the subject are the following. The earliest case is the 
Empress v. Rama Btrapa (2),in which though the law is not very 
clearly stated, it seems to be assumed in the judgment of a very learn- 
ed jurist, West, J., that section 27 of the Evidence Act is a proviso to 
section24 of that Act as well asto the two intermediate sections. 


(1) 0867) 8 W.Ry23 |) (1878) I, LR, 3 Bom., 13 
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1903. This ruling is noticed by the grea Sessions Judge. The next 
' : case isthe Empress v. Pancham (1),:n which the majority of three 
SEANG-HEMEEROR 5. does of the Allahabad Hivh Cout held fiat section: ay of the Beye 
Neca Po Min. dence Act applied to section 25. !hesame view was taken in the 
— leading case on the subject by a Full Bench of the same Court. Mah- 
mood, J., dissenting, in Queen-E-mpy ss v. Babu Lal (2). The ma- 
jority of the extol Judges held that seciion 27 was a proviso not only 
to section 2u but to section 25; and while contesting this opinionin a 
weighty judgment, Mahmood, J., referred to the logical result of the 
argument in its favour that if section 27 was a proviso to section 25 it 
was alsoa proviso to section 24. In 1889, in Queen v, Nana (3) 
a Full Bench of the Bombay High Court egain assumed that section 
27 applied to section 25 as well as tosection 25 of the Evidence Act. 
There does not seem to be any direct authority on the application of 
section 27 to section 24 except the cases cited by the Additional Ses- 
sions Judge, and of one of these the ap) licability is doubtful. 

Theevidence which the prosecution seek to have admitted and which 
the learned Additional! Sessions Judge has excluded is as follows: — 

“ He (Po Min) told me the box that was stolen was hidden in the 
jungle, and said he would show it to ne *# * * # oe 
Po Min shewed us where the box was hidden. We brought it away.” 

This is an extract from the deposition of On Gaing, a Village 
Head man, : 

Section 24 of the Evidence Act provides that “ a confession made 
by an accused person is irrelevant in a criminal proceeding, if the mak- 
ing of the confession appears to the Court to have been caused by any 
inducement, threat, or promise.’ There are other words in the section 
bat itis clearly a general provision and applies to confessions made by 
persons whether in police custody or not and whether made to police 
officers or others. Scction 25 excludes confessions of any kind made to 
a Police Other. ‘Tt’ declares “that no such conféssion shall be proved. 
Section 26 provides that no’confession made by‘any person whilst he is 
in the custody of the police, unless made in the presence of a Magis- 
trate, shall be proved against him, Section 27 is merely a proviso. It 
provides that whenany fact is deposed to as discovered in consequence 
of information received froma person accused of any offence, in the 
custody of the police, so much of such information, whether it amounts 
to aconfession or not, as relates distinctly to the fact thereby discov- 
ered, may be proved.. As I have already observed, sections 25, 26 and. 
27 are reproduced almost without change from the Code of Criminal 
Procedure, 1861. It seems to me to some small extent probable that, 
as in the Code the section which is reproduced as section 27 of the 
Evidence Act qualified at most the two preceding sections, the intention 
of the Legislature was that section 27 also should be read as a proviso 
at most to the twe sections immediately preceding. The wording of 
the section points to the sameconclusion. Section 24 declares that any 
confession made by an accused person is irrelevant if made under’an 
inducement from’some one in authority. It does not matter whether 

L. R., 4 All., 108. _ (2) (7884) I. L. R., 6 All, 
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the accused person is in custody or not, or whether the confession is 
made to a police officer or tosome oneelse. If it is made under the in- 
fluence of an inducement, threat, or promise, itis irrelevant. Section 25 


and s.ction 26 are differently worded and aim ata different object... 


‘They provide that a confession shall not be proved, if made toa police 
officer, whether the person making it is in custody or not; anc that 
if an accused person is in police custody his confcssion shall not be 

roved, whether made toa police officer or to any other person, unless 
it is made in the presence of a Magistrate. In both sections the word- 
ing is the same “no confession * * shallbe proved.” In section 24 
the words used are “a confession * * is irrelevant.” Now follows 
the proviso which enacts that, in a certain case, 4 confession by a person 
though in the custody of the police “ may be proved.” Itseems to me 
most probable that this proviso refers back to the preceding sections, 
or at last to the preceding section, of which the wording is similar. 
The two preceding sections say that a confession shall not be proved 
in certain circumstances. Section 27 provides an exception that, even 
though proof would be excluded by section 26, the accused being in the 
custody of a police officer, under a certain condition proof may be ad- 
mitied. The proviso is strictly limited in its scope ; it only enables a con- 
fession or part of it to be proved, under the condition stated, if the ac- 
cused person is in the custody of the police. This particular and precise 
wording of the section seems to me, though it is not necessary to ex- 
press a decided opinion on the point, to restrict the proviso to section 


26. But for this proviso a confession made by a person in police custo-- 


dy cannot be proved. in virtue of that section. Section «7 provides 
that although the person is in police custody, still in given circum- 
stances, the confession can be proved. Eycii though it is held that this 
proviso refers back also to section 25, Ido not see that it must logi- 
cally be held to refer back also to section 24, of which the meaning 
and.intention. are. quite.different. It seems to-be extremely improb- 


able, that if the Legislature had -intended: to’ niake this proviso apply 


to section 24 of the Evidence Act, it would have restricted its applica- 
tion to the case ofa person in police custody, The absurd result would 
happen that if a person, under an inducement, confessed and pointed 
out stolen property before he was arrested or when he was on bail, 
his.confession would be irrelevant under section 24; while. if he did 
so after he had been arrested and while in police custody his confes- 
sion, though declared to be irrelevant by section 24, could be proved 
by reason of section 27 of the Evidence Act. It seems to me that this 
js an unreasonable and improper interpretation of the law; and that 
it is inconsistent with the precautions taken by the Legislature to safe- 
guard the making of confessions by accused persons to the police or 
while in their custody. . In my opinion, after giving the matter the 
fullest consideration, section 24 of the Evidence Act contains an abso- 
lute cule which is not affected by the proviso, made for a different pur- 
pose, in section 27- When the Legislature wished to make an excep- 
tion to the absolute rule in section 24, it did so by a separate section, 
namely, section 28, which declares under.what circumstances a con- 
fession rendered irrelevant by section 24 may become relevant, I am 
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therefore of opinion that, whether section 27 of the Evidence Act re- 
fers to section 25 and to section 26 or to section 26 alone, it does not 
refer to section 24; and that the learned Additional Sessions Judge 
was right in excluding from consideration the confession alleged to 
have been made by the respondent Po Min. 

But I cannot go so far as the learned Judges who decided the case 
of the Queen v. Dhurum Dutt Ojha (1) and hold that no part of the 
evidence as to the discovery of facts in consequence of a confession 
improperly induced is legally admissible. It seems to me that there is 
no rule af law which can exclude the following passage in On Gaing’s 
evidence: : 

‘Po Min showed us where the box was hidden: We brought it 
away. It was on the slope of Toungbin zm, concealed in jungle. It is 
the exhibit box. In it we found the papers and books, etc., exhibits.” 

This is a statemeat of facts and involves no confession of guilt on 
the part of the accused, Section 24 of the Evidence Act does not de- 
clare that these facts are irrelevant. Section 27 does not provide that 
they may be proved. It assumes that facts of this kind may be prov- 
ed and provides that when evidence of them is given something further 
which would ordinarily be excluded may be proved also, The proviso 
does not apply in the present case. But this does not affect the ad- 
missibility of evidence of facts which are relevant without any refer» 
ence to it. In the present case, these facts, if held to be proved, do not 
necessarily involve a confession of guilt on the part of the accused. 
On the contrary, before the convicting Magistrate Po Min admitted 
that he had shown where the box was concealed and he explained that 
he had been told by the robbers where they had hidden it. Although 
Po Min may have been improperly induced to deliver up part of the 
stolen property, I do not think that there is any rule of law which ex- 
cludes proof of the fact that he did so. Whether there ought to be 


, such a ruJe is another matter,, .It-is not.for us to make it, . 
_~s--On these findings of the law.applicable to this case, it remains for us 


to consider whether the respondent, Po Min, has rightly been acquit- 
ted on arare The evidence against him is that on the night of the 
robbery, Shwe Peik and Ka Yat met him with three others on the 
Myabo embankment going towards Neikban Railway Station where 
the robbery was committed. There seems to be no good reason for 
disbelieving this evidence, There is also the evidence of Pe Gyi which 
the Magistrate who tried the case did not believe. There is evidence 
that not long after the robbery Po Min was in possession of Rs. 75. 
Finally, there is the fact, proved and admitted, that Po Min pointed 
out the place where part of the stolen property was concealed. Po 
Min has attempted to prove an a/tbi which was not satisfactorily estab- 
lished. He did not explain how he came to have a considerable sum 
of money in his possession. His explanation of his knowledge of the 
hiding place of certain exhibits is very improbable.~ It is most unlikely 
that, if he was not concerned, the robbers would have taken him into 
their confidence in the manner indicated. It seems to me that the ad- 


(1) (1867) 8 W. R, Cr., 13. | 
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amissible evidence in this case is sufficient to raise a reasonable pre- 
sumption that the respondent was one of the robbers. I would there- 
fore reverse the finding of acquittal and convict accused Po Min of 
‘voluntarily causing hurt in the commission of robbery, and under sec- 
tion 394, Indian Penal Code, I would sentence him to undergo rigorous 
imprisonment for four years, of which three months should be passed in 
-solitary confinement. 

Birks, ¥—In my opinion the statement made by the accused to 
the witness Maung On Gaing, ee not relevant as a confession, may 
be proved even though the original confession to the Police Sergeant 

“was giver under an inducement which would render it inadmissible under 
-section 24 of the Evidence Act. 
This statement appears to me to be admissible under section 7 of that 
Act, as the immediate cause of a relevant fact, #.¢., the finding of the 
stolen box. It would also seem to berelevant as a statement explaining 
the conduct of the accused under section 8. The statement is not re- 
levant as a confession under section 24 as it was made under an in- 
-ducement that has not been removed within the meaning of section 28. 
The explanations and illustrations to section 8 shew that a statement 
_.that is irrelevant under one section may be relevant under another. 

I also concur with the learned Chief Judge in thinking that there is 
.a considerable difference in the wording of section 24 as compared with 
‘sections 25 and 26, | 

The first section merely states that confessions made under induce- 
‘ments are “ irrelevant,” while the latter say confessions made to Police 
Officers or by accused or other persons while in the custody of Police 

Officers ‘shall not be proved.” . | 

This would exclude thir proof even though relevant under other 
‘sections of the Evidence Act, but for the proviso in section 27, 

This proviso seems to have been inserted to shew that the prohibi- 


tions contained in sections 25 and 26 do not apply when facts are dis- 


. covered in consequence of information-received from a-man even though 
he is both himself accused of an offence and also in the custody of a 
Police Officer, ; 

' It is not necessary to make this proviso applicable to section 24 for 
sections 7, 8, and 39 are sufficient to meet the case. Section 39, it may 
‘be noted, provides for the proof of so much of a statement or conversa- 
tion as the Court considers necessary in each particular case to the full 
-understanding of the nature and effect of the statement and of the cir- 
cumstances under which it was made. | : 

This seems to me to get over the difficulty felt by Mahmood, J., in 
Queen-Empress vy. Babu Lal (t) that if section 27 applied to section 24 
as wel] as to sections 25 and 26 it would lead to an anomaly to which 
‘the learned Chief Judge has alluded in his judgment. 

I concur therefore with the majority of the Court in Queen-Empress 
v. Babu Lal (1) that section 27 applies to both the preceding sections 


which absolutely prohibit the proof of statements made by way of con- 


fession to Police Officers. 
(x) (1884) I, L. R., 6 All, 509. 


1903. 
Kinc-EMPEROR 

oP 
Nea Po Min 
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1903. The following passage in the judgment of the learned officiating 
Kinc-Emreron Chief Justice in that case seems to indicate that he thought section 27 
Fi aay applied also to section 24 :— 
Nea Po Min. *« The law as it at present stands, permits the police to give evidence of the fact. 
= ° discovered, and even according to my brother Mahmood's“view, that they dis- 


covered it in consequence of what the prisoner told them, no matter how improperly 
they may have obtained the information from him. If all this is evidence despite 
torture, threat, inducement, or promise, it seems inconsistent to stop short there 
and forbid them yiving the words used by the accused, which they assert led to. 
the discovery, simply because they contain an admission of guilt.” 

This particular point was not, however, before the Court in that 
case, I think the general provisions of the Code are sufficient to shew 
that statements otherwise irrelevant under section 24 may be admitted 
in evidence without relying on section 27 alone. The word “ irre- 
levant”’ that occurs in section 24 seems advisedly retained. There 
was not the same necessity for excluding statements obtained by im-= 
proper inducements, if relevant under other sections, as there was in 
excluding statements made to the police which might encourage them: 
to torture and ill-treat the persons in their custody. 

On the facts I-concur with the learned Chief Judge in thinking the 
evidence sufficient to justify the conviction of Nga Po Min under sec- 
tion 394, Penal Code, and in the sentence proposed. 


Full Bench. 


Civil Reference Before Sir Herbert Thirkell Waite, K.C.I.E. Chief Fudge, 


ith Fuly- Mr. Fustice Fox and Mr. Fustice Birks. 
tide MA BA WE »v. MI SA U anpb oTHERs., 
Buddhist Law ; Inheritance—Shares of widow and of children by former 
marriages, . 


... The.plaintiff-appellant,.who was the. third. wife:of her deceased husband and 
_who was childless, sued_his children.by the two. former-wives: for: her’share in the 
“estate left at his" déath.~ There’ was no evidence regarding. the estate cf the 
deceased at the time of, or during the subsistence of, either of the former 
marriages. 


Held, on reference to a full Bench,— 

(1) That appellant was entitled to a one-fourth share of ker husband’s. 
payin property possessed by him at the time of her marriage, and to a 
seven-eighths share of the let¢etpwa property jointly acquired during her 
marriage. | 

(2) That in the absence of evidence of deceased’s estate before his third. 
marriage, his children by the: first two marriages shared equally per 
capita in the payin and lettetbwa property remaining after the widow 
had taken her share. . 

(3) That in cases like the present one, when payin property changes its 
character during a marriage, the presumption is that it ha _become 
lettetpwa of that marriage, . - 


Mi Sov. Mi Aiat Tha, S. J. L, B.,177; Mi Sein Nyov. Ma Kywe, 2 U. B. R., 
(1892—96), page 159; Maung Chit Kywev, Maung Pyo, 2U.B, R., (:892—96),- 
page 184; Ma Hnin Dok y. Ma UV, 2U.B.R., (1897-01), 126; Mi Ka v 
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Maung Thet, S. J. L. B:, 6: Nga Po Tht v. Mt Toasys S. J. L. B., 18; 4fa Min £ 
v. Ma Kyaw Thin, P. J. L. B., 361; Maung Shwe Ngon v. Ma Min Dwe,S, J. 
L.B., 119; Nga San On vy. Mi Shwe Daing, 5, J. L. B., 223; Ma Ta v. Ma Thu Za, 
P. Jj. L. B.,312; Maung Ye vy. Ma Me,'P. J. L: B..418; 4a Po vy, Ma Swe Mi, 
2U.B.R., (1897—01), 79; Mi San Mra Rhi v. Mit Than Dha U,1 L. B.R., 161 ; 
Mak Myav. Ma Kun, 2 U. B, R.,, (1892—96), page 102, at page 109 ; referred to. 


‘The following reference was made to a Full Bench by Mr. Justice 
Birks :— 
Birks, $—The plaintiff-eppellant, Ma Ba We, is the third wife of 


Maung Tha Aung and she sues the surviving children of her deceased. 


husband by his first ‘and second wives for a quarter of the property 
brought in by her husband at the time of her marriage and seven- 
eighths of the /ettetpwa. She values the jointly acquired property at 
Rs. 300 and the atfetpwa at Rs. 40 so that her total claim is Rs. 272-8, 
The ‘suit was first brought against Mi Sa U, the elder daughter of the 


first wife Mi Pa Laing, and Mi Ngwe Aon aged 14 (represented by. 


Mi Sa U), the daughter of the second wife Ma Shwe ; but the Court of 
first instance has added the other children of the first wife and Maung 
Nyo, the 5th defendant, who purchased seven of the buffaloes left by 
the deceased Maung,Tha Aung from MiSa U. Mi Za Yu, the second 
daughter of Mi Pa Ligue. did not wish to be added as a party, but the 
Court of first instance considered that all the heirs of Maung Tha 
Aung should be joined. There is a considerakle conflict of evidence 
as to what proprriy Maung Tha Aung was possessed of at the time 
of his third marriage and the amount of property he left at his death. 
The Court of first instance found that Maung Tha Aung left a piece 
of land and one bullock worth Rs. 40 as attetpwa. This land has 
been valued by the lower Appellate Court at Rs. 100 at the hearing 
of the appeal. The Court of first instance found that the /etietpwa 
property consisted of nine buffaloes worth Rs. 300, a house worth 
Rs. 50; money lent to-Maung Tun Rs. 50-4-0, interest on 40 baskets of 
paddy “Rs::30; value'of paddy produced from the-land Rs. 90 and 
Rs. 41-4-o for hire of bullocks, in all Rs. 561-4. After deducting sums 
already received, funeral expenses, etc., the Court found that the 
plaintiff was entitled to a quarter share of the aféetpwa and seven- 
eighths of the /ettetpwa. A decree was therefore given for 0°795 
acres of paddy land and Rs, 248-2-6. The lower Appellate Court 
seems to have accepted Rs. 561-4-0 as the value of the properties 
already detailed as /ettetpwa, but intimated an opinion that Rs. 200 
should be transferred from the /etfetpwa to attetpwa. The lower 
Appellate Court, however, considered this. immaterial as there were 
three families and applied the provisions of section 66. of Book X of 
the Manukyé. This section does not seem applicable as it merely 
ee the distribution between the children of three different mothers 
y the same father, all the parents having died.. Nothing is said 
either in this section about the special rights of the auratha child. 
The lower Appellate Court found that the estate: for distribution 
amounted to Ks. ¢34-12-0 and that Mi Sa U was entitled to 4, 
the other three children of Maung Tha Aung to 7s each and 


the widow Ma Ba We to ;4. Asit was found she had received 


13 


Mra Ba ‘Wi 
a. 
M 1 Sa U,. 


1903. 
Ma Ba We 


v 
Mi Sa-U, 


. 


- 


_. 
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Rs, 261-4-0: from the estate her suit was dismissed. It may be noted 
that the Court of first instance had given’. a decree against ‘all the 
defendants though Maung Nyo’s position is quite distinct from the 
others, I gather from his written statement that there has been 
previous litigation which may justify this defendant in his plea of res 
judicata though it would not bar a suit for partition between tie heirs. 
No'special issue was framed as to whether Maung Nyo was entitled 
as an innocent purchaser to retain the 7 buffaloes. 1 do not think it 
was necessary to add him as a party and I do not think he shou!d be 
made to pay kis own costs as ordered by the Jower Appellate Court. 
He has not, however, preferred any appeal. Ma Ba We is not repre- 
sented by any advocate. Her petition of appeal states that the dis- 
tribution of the estate made by the lower Appellate Court is not in 
accordance with section 10 of Book X of the Manukyé, section 23 of 
the Wunnana and section 35 of the Mahavicchedani and the ruling in 
Mi Sov. Mi Hmat Tha (1). It is also urged that the first and second 
defendants did not perform their duties to their parents and are not 
therefore entitled toashare. The plaint however recognises Rs, 67-8-o 
as the share due to Mi Sa U and Mi Ngwe Aung. This latter point 
does not appear to have been taken in the Courts below and I do not 
think [ should consider it now. The question for determination is :— 
What are the proper shares of the children of the first and second 
marriages and the third wife on the death of the father, (7) in the attef- 
pwa of the father and (2) in the property jointly acquired during the 
third marriage. [can find no authority for the opinion expressed by 
the lower Appellate Court that no distinction should be made be- 
tween the ajfetpwa and /ettetpwa property where the distribution is 
between a step-mother and the children of the first and secona mar- 
riages. The law that seems most nearly to apply is that laid down in 
section 232 of the Digest. The case differs inasmuch as the husband 


“In. that’-case*-marries ‘his step-daughter by-his second wife and the 


third wife is left with ason. ‘The-raléis thus*stated in the Wanukyé :-— 

“A man has sons by the first and second marriages. -On the death of the 
second wife he marries her daughter by a former marriage, and dies leaving issue. 
The rule of partition among the widow, her son, and the sons of the first and second 
marriages is as follows :— 

The property brought by the deceased husband shall be divided into 5 shares: 
the son by the first wife shall get three shares, that by the second wife one share, 
and the widow and her son one share. The property brought by the second wife ~ 
shall also be divided into 5 shares: the widow and her son shall get three shares 
and the’sons of the first and second marriages one share each. As regards the 
property acquired during the second marriage the offspring of that marriage shall 
get three shares, the son of the first marriage one share, and the widow and her son 
also one share. The property acquired during the last marriage shall be divided 
into 8 shares, the widow shall get 5shares, and her son 2 shares; the remaining 
one share shall be divided equally between the sons of the first and second mar- 
riages. Debts, if any, shall be liquidated in the same proportion.” 


_. Itis not alleged that the first and second wives in this case brought 
in any property at their marriage with Tha Aung. Mi Sa U admits 
that her mother was divorced before her father’s marriage with Ma 


Shwe. He remarried her after Ma Shwe’s death and then divorced 
Cm) Se Te Les Tig 397 
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again'to-marry thé plaintiff. ‘The’ attetpwa in this'case'séems to have 
been the property of the father as Mi Pa Laing probably’ took back her 
payin at the time of the divorce and thére is no evidence that Ma Shwe 
brought in anything. The' ‘Additional Judge’ of ‘the'District Court has 
however lield that'Rs, 200 of the ptoperty shewn as /e¢ietpwa should 
be transferred to: a¢tetpwa" on ‘the ground: that: Maung:‘Tha Aung’s 
attetpuia property of Ks. 200°was spent in purchasz of cattle and in 
making loans, -The'decisions’on ‘this point seem to ‘conflict; see the 
remarks in M7 Sein Nyov. Ma’ Kywe (1) and Maung Chit Kywe vy. 
Maung Pyo (2): This was pointéd out in W/a@ Huin Dok v. Ma U (3), 
but the point was not ‘directly in issue in that case. I-have referred 
to the following cases— Mi Ka-v: Maung Thet (4), Nga Po Thitv. Mi 
v. Ma Min Dwe (7), Mi So v. Mi FHimat Tha and 1 (8), Nga San On 
v. Mi Shwe Daing (9), Ma Tav. Ma Thu Za and 7 (10), Maung Ye 
and 4. Ma Me(1i), Ma Po and itv. Ma Swe Mi (i2) and Ma Hnin 
Dok and 2. Ma U andi (3). The point discussed in M4? San Mra 
Rhiv. Mi Than Da U (13) does not szem to arise, for though Mi Pa 
‘Laing was admittedly divorced the plaintiff admits that her children 
are entitled to some ‘share and admits that Mi-Ngwe Aung, the 
minor child of Ma.Shwe, lived with her father after his third marriage. 


The case that seems most nearly analogous to the present is that of 


Ma Tav. Ma Thu. Za (10).. In that case all the property for distri- 
bution was acquired during the third marriage and a division had been 
made by the. parties before the contracting of the fourth marriage. Mr. 
Hosking. considered that the division. laid down in section 10 of Book 
X of the Manukyé should. have been followed but could find no rule 
applicable for division between the step-mother Ma Ta and the chil- 
dren of the former. marriages. He considered that one-third to the 
‘stepmother and one-third to each of the step-daughters would be the 
most equitable division. Mi So's case’ (14) only deals with the case of 
two marriages. It may be noted that section 10 of Book’ X of the 
Manukyé seems to contemplate more than one previous marriage. The 
following words occur :— : | 
“If there has been any property acquired during the second marriage, let it be 
divided into 8 shares ; let the father have 5, the son of the last marriage 2, and the 
sons of the former marriages one share”. eg 
I cannot find any ruling in which the shares between the children of 
‘the first and second marriages and the widow of the third marriage have 
been decided. I therefore refer under’section 11 of the Lower Burma 
Courts, Act the following questions for the decision of a Bench :— 
(1) In a suit for partition brought by the widow and children of 
a “deceased Buddhist against the children of the first and 








. B. R., 1892—96, page 159. (8) S. J. L.B., 177. © 


y 2U.B eae 

- (2) 2 U. B.R., 1892—96, page 184. (9) S. Je L. B., 223, 

(3)''2.U..B; R., (r897--03), 126, (10) P, J. L. B., 312, 
(4) S. L L. B., 6. oF 1) P. J. L.B., 418. 

, SLL, B38, _ (12) 2 U. B. R., (1897—01), 79. 
(6) P. J. L. B., 361. (13) 1 L. B. R., 161. | 
(7) S. J. L. B., iro. (14) S. ]. L. B., 177. 


Thaing (5), Ma Min Ey. Ma Kyaw Thin and 2 (6), Maung Shwe Ngon. 


1903. 
Ma Ba We 
v. 

Mr Sa UL 


| 
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1903. | second matriages of her husband, what rule of division is. 
caer 4. applicable— | 
ma awe , (g) in.the property brought in-by.the deceased at.the :time: 
Mx Sa UL of his marriage with the plaintiff, 


(4) in the property acquired during the third marriage. 

(2) In order to make a correct division according to the Dham- 
mathats, is.it necessary to ascertain the property brought 
in at such marriage by the husband and wife respectively 
and also the /eftetpwa of such marriage ? 

(3) Does property purchased with attetpwa property retain its- 
character of attetpwa or does it become /ettetpwa ? 

The opinion of the Bench was as follows :— . 


Birks, F.—The table below gives the relationship of the parties to- 
the suit in this reference :— : 


Maung Tha Aung a. (1) Mi Pa Laing d.(2) Ma Shwed. (3) Ma Ba We- 
| , (pil. applt.) 


Mi Sa U Ma Za Ye Maung Aung Hla Mi Ngwe Aung 
(rst defdt. respdt.) (4th defdt.) (ard defdt.) (minor 2nd defdt.) 

Maung Nyo Gyi, the 5th defendant, is merely a purchaser of some 
of the attetpwa property from Mi Za Yu. 

The first question to determine is, What is the share of Ma Ba We: 
in the attetpwa of her deceased husband, Tha Aung, it being admitted. 
that his first and second wives brought in nothing at the time of their 
matriages? Secondly, what is her share in the property jointly ac- 
quired during the third marriage, and thirdly what are the shares in 
both kinds of property of the children by the first and second wives? 

Since making this reference I have had the advantage of sezing the- 

_Upper Burma cases published in the 2nd. volume of Mr. Chan Toon’s. 

_Leading Cases on Buddhist Law. _The.case_of Maung Chit. Saya v. 
Ma Meinkale, pagé 97 of that volume, is very similar to this. The 
plaintiff Ma Meinkale in that case was the only child of the second wife 
and sued the three children of the first wife for one-fourth share of an 
inheritance valued at Rs. 1,200, The third wife Ma U Ma, who was. 
the only surviving widow, was added as a party by the Court of First. 
Appeal. ) 

The Judicial Commissioner, Mr, Burgess, referred the question as. 
to the shares of the children of the first and second marriages and the 
share of the surviving widow to the Kinwun Mingyi and the Wet-. 
masok Wundauk, who both agreed that the attefpwa property should. 
be divided into four-shares, two of which were to go to the children 
of the first wife and one share each to the issue of the second marri- 
age and the surviving widow. They also agreed that the property” 
acquired during the second marriage should be treated as payin in 
a division made between the children of the former marriages and. 
the widow; and that the issue of the marriage during which it was. 
acquired should take two-fourths, the children of the other marriage: 
one-fourth and the widow one-fourth. 
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. _ With regard to the /ettetpwa of the third marriage the widow would 
‘take four-sixths and the children of the other marriages their mother’s 
-shares, ¢.¢., one-sixth for each marriage. . 4 | 

In deciding the appeal, Mr. Burgess intimated an opinion that all 
‘the property should be subject to the same rule of division and gave 
‘the children of the first marriage two-fourths, and the child of the 
second marriage and the widow one-fourth each. Sf 

Both the experts consulted seem to have relied on verses from the 
Atta San Keik Dhammathat, of which the Attathankepa Wunnana is 
a commentary. The pee uoted by the Kinwun Mingyi seems 
analogous to section 66 of the Afanukyé, but that case refers to the 
division between the children of three different mothers on the death 
of all their parents. 

' Ina subsequent case, Ma E Myav. Ma Kun and 1 (1), Mr. Bur- 
gess referred to the decision and noted that the present tendency was 
in favour of equality of distribution, and that the case was an instructive 
one as illustrating the comparatively small regard paid to the technical 
rule of the Dhammathats. - 

In Lower Burma I am inclined to think that the aang A has been 
‘to apply the principle laid down in Mi So v. Mi Hmat Tha (2) irce- 
— of the number of previous marriages and only to give the 
children of the former marriages one-eighth share of the property ac- 
quired during the last marriage as against the surviving widow. The 
share of the widow in the a¢tetpwa appears to be one-fourth in any case. 

The case mentioned in the order of reference at page 232 of the 
Digest (sse also section 46, Book X, Manuky?d) seems to be a special 
-cas: as the surviving widow was also a step-daughter. It is, however, 
significant as shewinyg that the surviving widow and her son get seven- 
eighths between them. In the case of a childless widow Mr, Jardine 
held that she should take the two shares that would have fallen to her son. 

‘1: would answer.the first.and-second questions above as follows :— 

- The childless. widow. takes .seven-eighths of the property. acquired 
-during the third marriage and one-fourth of the property brought by 
her et to the third marriage irrespective of the time it was 
acquired, 

Mt remains to determine what are the shares of the children of the 
first and second marriag-s between themselves after the widow’s share 
in the property is provid:d for. I think the division authorized in 
section 60 of Book X of the Manukyé and section 245 of the Digest 
is correct. The children of the first marriage take two-thirds, the 
children of the second marriage one-third. The children of each 
marriage would be entitled to the separate property brought im at the 
‘time of the marriage by thzir respective mothers and to a double share 
in the proprty acquired during each marriage. om 

Thesz considerations do not apply to the present case where it is 
admitted that the first and second wives brought in nothing, and the 
Courts below have only considered what is the property acquired 
during the thirl marriage. ue 


(1) 2 U. B. R., (1892—95), page 102, at page 109. | (2) S.J. L. B., 277. 
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» ¥Q03. _ It remains to determine how the one-eighth share of the property 


MaBaWa  Cquired during the third marriage should be divided among the child- 


o. ren of the former marriages. The Dhamma, Manugyé, Rajabala, 

1 .MrSau, Déyajja, and. Amwedén all agree that the sons of the first two mar- 

— riages.share this equally and apparently per, capita. The Cittare 

alone gives three different divisions. which are all inconsistent with 
each other. Ate 1 3 Si) Beng, aha Suiy weal eas 

I think the weight of authority is decidedly in favour of the view 

_ stated in the A7anuye that the children of the former matriages share 


the one-eighth equally between them. | . ; eee 

The only other point remaining is the third question of the-reference. 

The lower-Appellate Court held that because Maung Tha Aung had 
Rs, 200 in cash at the time of his marriage with. Ma Ba We, and 
bought cattle which.-were subsequently svld, and. made..loans, that 

‘this Rs. 200 should be treated as attetpwa... The rule: is laid down in 
Lower Burma. in:WMaung Shwe Ngon’s case (1). Mr. Jardine there 
adopted Major Spark’s view that the Hxapazon applied to (z) all pro- 
fits or interests arising since marriage from the employment or invest- 
ment of the separate property of either and (2) all property acquired by 
their joint skill and industry, : : 

It would, I think, be difficult to apply this rule. to loose cash brought. 
in by one party at the time of marriage... I think the law is correctly 
stated in the case of Ma Sein Nyov. Ma Kywe (2). The following 
passage may be quoted :— 7 : 


* The seventh ground of appeal is that it should have been held that plaintiff 
was entitled toa share in the mortgage debt paid cffonthe 125 saiks of land belong 
ing to the defendant Ma Kywe’s mother, which were redeemed by Ma Kywe and 
Maung Myat No because this was done from the usufruct of the latter’s ancestral 
lands. Inthe argument it has been pointed out that some of Maung Myat.No’s 
lands were sold, or mortgaged rather, to effect the redemption, and it is contended: 
‘that in equity the result is to give the redeemed land the same character as the 
original property disposed of and to subject it to the same charges, Virtually the 

-argument'amounts to this, that the child has such an interest in the father’s pro-: 
-perty that-he-or she:can claim to-be protected against ‘loss by-the father dealing” 
with his property and converting it into a new form. But it is admitted that under 
Buddhist law achild has no vested interest in the father’s property and cannot. 
interfere to prevent him from disposing of it, and if that is so it is difficult to see 
what right there can be to the proceeds of the disposal or what power to control the: 
father’s dealing with such proceeds in any way he may think fit. ifthe father 
«chose to spend all the money obtained by the sale «f his property the child could: 
not make him responsible for its reimbursement, and the-fact fiat instead of spend- 
ing the money the father chooses to keep it or to buy property with it soas to make 
the money or the property subject toa different rule of inheritance cannot apparent-- 
ly affect the matter. The father might make a gift of such property to the person: 
entitled to inherit it after the conversion, and the person entitled to inherit the: 
original pruperty if it had not been converted could not prevent him. Why 
-then should such person have a claim to interfere with the effect of the conversion 
by way of inheritance, an effect which the father must presumably have con-- 
templated when he made it ? | 

It appears immaterial how the money to redeem Ma Kywe’s mother’s lands 
‘was procured. The acquisition of the lands was made during Ma Kywe’s coverture- 
and the property resulting [rom the redemption must be taken as joint.” 





2 








| | (1) S. J. L. B., 110. | (@)2U.B. R., (1892—96), p. 159% 
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In the case of Maung Chtt Kywe v. Maung Pyo and others (1),-a 


contrary opinion seems to have been expressed. . In that case, however, 


the defendant was the step-father of the plaintiff and admittedly brought 
nothing to the marriage. He effected changes in payin property as 
trustee for his step-daughter, and the Court held that though. the 
presumption ordinarily is that money expended by a-husband.and wife 
was their jointly made money that presumption did not apply to that 
particular case. : | | 7 

I would therefore answer the. questions referred as follows :-— 

1. The widow is entitled to one-fourth of all the property brought 
in by her husband at the time of her marriage exclusive of the separate- 
property of his former wives, if any, and to seven-eighths of the property: 
acquired since her marriage. . 

~. 2, To determine the rights of the children of the first and second 
marriages between themselves it is necessary to ascertain what pro- 
perty their respective mothers brought in at the time of marriage and 
(if it can be ascertained) what property was acquired during each 
marriage. ~In the absence of such proof the children of the first marri- 
age take two-thirds and the children of the second marriage one-third 
of the attetpwa property of their common father. 7 ef 

They shase one-eighth of the property acquired during the third 
matriage equally between them fer capita. , 

3. The children of the first and second marriages have no right to 
claim the original capital of the fund existing at the time of the third 
matriage, which has been used by their father who bronght’it in to 
make investments and buy property during the third marriage, the 
presumption being that property which changes its character during a 
marriage has become the /ettetpwa of that marriage. : 

Thirkell White, C.¥.—The first question referred for decision to 
‘ the Full Bench. is not. without difficulty. There is no text in any of the 


. Dhammathats which deals exactly with the question.- The texts col-. 


lected in section 232 of the General Digest are not precisely applicable 
because the first six of them refer to the special case in which the third 
wife is the step-daughter of the man; while in the seventh text, from 
Cittara, there is issue of the three marriages. The former case is also 
that stated in section 188 of the Attasankepa.+ Sections 200 and 220 
of that treatise are also scmewhat analogous'to, but not precisely identi- 
cal with the present case. 


As regards authcrity, however, there is a case in which the facts are 
exactly similar. That is the case of Chit Sayav. Ma Meinkale (2) 
decided by: the late learned Judicial Commissioner of Upper Burma, Mr. 
Burgess, in 1892. In that case one Tun E married a wife and had 
children by her, he had a child by his second wife, and he died leaving a 
childless widow. The case was decided with the aid of two very learned 
assessors; and the decision was that the whole of the estate of the 
deceased should be divided into four parts, of which the widow should 
have one, the children of the second marriage one, and the childrea of the 


(1) 2° U.B. R,, (1f9:—06), page 184. | @) 2 U. BR, (1892—96), page o3. 
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first marriage two parts. No distinction. was made between the original 
property of the hu-band and property -jointly acquired during the subsis- 
tence ol either of the marriages, So far as the share of the widow is con- 
cerned, this partition in respect of the payiz or. original property of the 
husband at.the time of the third marriage, is in accordance with the 
opinions of the assessors. They treated all property as payzz which the 
husband brought to the third marriage, I am content to follow. this ruling 
to the above extent. It seems to be consistent with section 188: of the 
Attasankepa which the assessors cited as an authority, if the accident 
of the third wife having been the: husband’s step-daughter be dis- 
regarded, It also derives support from section 220 of the same 
treatise. The Attasankepa, it may be observed, is not an original 
Dhammathat. But it is a work of very considerable weight, being a. 
compilation by the ex-Kinwun Mingyi who is well known as an 
authority on Burmese Buddhist Law. 

. | think it is clear, however, that the widow should get more of the 
property jointly acquired during the period of her marriage than of the 
property possessed by her husband at the time of the marriage In the 
acquisition of the jointly acquired property she may be presumed to have 
taken an active part ; and itis consistent with the spirit of Burmese Bud- 
dhist Law that this fact should have due weight. The assessors thought 
that -of the jointly acquired property of the husband and the third wife, 
the widow should take two-thirds. Inthe texts from Dhamma, Manukye, 
Rajabala, Déyajja,and Amwebén, collected in section 232 of the Gene- 
yal Digest, of the property jointly acquired during the last marriage, the 
widow gets five-eizhths and her son two-eighths. This is the principle 
adopte! in a somewhat analogous cass, that of M7 So v. Mi Hmat 
Tha (1), where, however, there were only two marriages, not three as in 
the present case. And when the widow is childless s! eis entitled to 
the share which wou'd have fallen to her children. This is the view 
taken by Mr. Jardine in the case last cited. I am content to concur 
with-Birks, J., io folio.wing:that-ruling supported as-it-is by the authority 
which. has. b+en quoted. = Cp EPP ae ae tem METS Sort P haa ated Sete 2 : 

But as to the division among the children of the shares assigned 
to them, [ find some difficulty in adopting the visw taken by Mr. 
Burgess in Chit Saya's (2) case that the cnildren of the first marriage 
should get twice as much as the children of the second marriage. 
That is not tie view of the learned assessors. They distinguished 
between payzn of the father at the time of the first marriage, payin 
at the time of the s:cond marriage, and payin at the time of the 
third marriag:. They gave two out of four shires of the property 
possessed. at the tine of and acquired during the first marriige to the 
children of that marciage. But of the property acquired ducing. 
the second murriaye, they gave two shares to the children of that 
marriage. It did not eater their minds that the children of the first 
martriag> were entitled to any larger share than tne children of the 
second marriage of property treated as payin at the tim: of the third 
marriage. It s_ems to me that, in this case, where we have no know- 


(1) 1 Leading Cases, 225: S.J.L.B.,177- | (2) 2 U.B.2., (18y2—)5), page 93- 
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ledge of the estate of the deceased at the time, or during the subsis- 
‘tence, of either of the first two marriages, there is no ground for 
giving any preference to the children of the first marriage and that 
there is no reason for making a distinction, so far as they are concern- 
ed, between property possessed- by the deceased at the time of the 
third marriage and property acquired during the continuance of that 
marriage. 1 think the rules which seem to give a preference to child- 
ren of the first marriage refer to property pussessed: by the husband 
at the time of that marriage, not to property possessed by him-at the 
time of the third marriage. The equitable rule seems to be that, sub- 
ject to the right of the elder son to a larger share, the whole of the 
property left for «division, namely, three-fourths of the property pos- 
sessed by the deceased at the time of his third marriage, and one-tighth 
of the property acquired during that marriage should be divided among 
the children per capita, as is proposed in respect of the jointly- 
acquired property. 

I would answer the second question of the reference by saying 
that it is desirable to ascertain the property brought in and acquired 
at each marriage but that it is not absolutely necessary to do so. 

As regards the third question, | concur in following the ruling in 
Sein Nyo v. Ma Kywé (1) and holding that in the present case the pro- 
perty acquired during the third marriage should be treated as jointly- 
acquired, even though it may have been purchased with money which 
‘was possessed by the deceased at the time of the third marriage. 

fox, F—I azree with my lzarned colleagues in the answer the 
proposed regarding the surviving widow’s share in her husband’s 
payin property at the time of her marriage, and also as to the share 
to which she is entitled in the property acquired during her mar- 


riage. : “ 

7 als concur in the propos:d answer to the third question. 

_- Inregard to.thz division of the three-fourths of the payin property of 
‘the husband..at-th2 time of the third marriag: which remains after 
deduction of the widow’s one-fourth share, [ agree in the views of the 
learned Chief Judge. It appears to me that if the children of the 
first or s.cond marriage all-ged and proved that certain property was 
their fa.her's payin property at the time of his marriage with their 
mother, then the rulz that such children should have a larger share in 
such property than the children of the other marriage would apply, but 
in the absence of such allegation and proof, it is not necessary for the 
Court to go into any question of whether there was or was not any 
payin property of the husband’s when he entered into such marriages 
respectively. . 

The rule of unequal division given in section 66 of the roth Book 
of Manukyé s:ems to be based upon the fact of the property to be 
divided having pvezn the separatz: property of the husband at the time 
of the first or second marriage respectively, but if it is not shown that 
phen so then there does not appear to be any ground for an unequal 

ivision. 


\1) 2 U.B.R., (1892—96), page 159, al page 165. 
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‘- Iconcur with my learned colleagues:in, thinking that the remaining: 
one-eighth of the /ettetpwa property acquired: during the third marriage 
is divisible equally between the children. of the first..and. second 
marrlages.: Ghee vgter Bata Ho | +f 





pat - Before Mr: Yustice Fox. . J’ 
“te : MA YE v. MAUNG HLAW asp oTHERs. bee 
Messrs. Agabeg and Maung Kin—for Mr, Buckland—for’ respondents. 
‘ appellant (defendant). Lee (plaintiffs). - 
**« Limitation—suit by co-heirs for share of land—Limstation Act, second 

- edule, articles 123, 127,142, 144e- 

‘Plaintiff, defendant, and other co-heirs became entitled 13 years previous to the 
suit to share bétween them.certain land inherited from their parents. Throughout 
the thirteen years and up tothe time of the suit defendant and her husband 
(deceased before the suit) remained in possession of the land. Plaintiffs received 
no benefit from it and there was no evidence of any agreement between them and 
defendants touching the occupation of it. 

' . Held —that pew suit for a share was barred by limitation under article 
144 of the Second Schedule of the Limitation Act. 

Pointed out—that the terms “joint family property” in article 127 of the 
Second Schedule do nvt apply to property held jointly by members of a Burmese 
Buddhist farrily. | 
- Ma Nyein Aung v. Ma So, P.J. L. B., 530; fssur Chunder Doss ve juggut 
Chundey Shaha, (1882) 1.L.R. 9.Cal., 79; Keshav Jagannath v. Narayan 
Sakahram, (1889) 1.L R., 14 Bom., 256 ; Sheikh Asud Ali Khan vy. Sheikh Akbar Ali 
Khan, (1877) 1 C.L.R., 364; referred to, 

The plaintiffs claimed a three-fourths share in certain paddy land 
which had belonged to their mother and step-father on the ground 
that the step-father, who survived their mother, had left this land as 
part of his estate, and had allotted it to the children by his wife’s first 
matriage. The defendant was the widow of one of those children; her 
husband had died about 2 years before the suit, The step-father had 
died about 13 years before the suit. 


cs: The.plaintifis did, not, allege-that they-had-ever been in possession 


of,.or-that they had-ever enjoyed-any-of the-proceeds:or benefits of the 
land since their step-father’s death. Their allegation was that they. 
and theic co-heirs had allowed the defendant and her husband to work 
the land, because they were poor and had no other Jand. This might 
mean that the defendant and her husband having been in possession 
or having taken possession, the other co-heirs did not object to their 
remaining in poss:ssion, or it might mean that permission to occupy 
the land was asked for by the defendant and her husband and was 
given by the co-heirs. The Judge of the District Court has not found 
that the latter was the state of facts ;and from his judgment | take 
it that his view was that the defendant ana her husband had been in 
possession before the step-father’s death and that they were merely 
not disturbed by the other co-heirs. The defendant did not admit that 
the land had ever belonged to her husband’s mother and step-father. 
This, however, was found against her. It was held that for thirteen 
years previous to the suit she and her husband had worked the land 
zad paid the revenue, and that during that time the land had been 
assessed to revenue in their names. . 7 
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- The Judge of the District Court held that the suit was not barred 
by limitation. He only considered the question of limitation in connec- 
tion with article 127 of the Second Schedule of the Indian Limitation 
Act, an article which had no bearing on the case. 

The terms “joint family property ’’ in that article have no applica- 
tion to property held jointly by members of a Burmese Buddhist family 
(x). The joint-family property contemplated by that article is the 
joint-family property known exclusively to Hindu Law. 

As the Limitation Act provides a limitation for all suits except 
suits as against express trustees, one or other of the articles in the 
Second Schedule must apply to the present suit, unless it be held 
that the possession of the defendant and her husband was possession 
on behalf of themselves and the co-heirs jointly, and therefore that 
the co-heirs’ cause of action for partition arose from day to day, and 
continued until the possession ceased to be joint. : 

I do not think that this can be said to be the case, for the co-heirs 
are not alleged to have ever been in possession or to have ever 
received any benefit from the land, and an allegation that the co-heirs 
allowed the defendant and her husband to work the land temporarily. is 
not sufficient to outweigh the advantage which the law gives to actual 
possession for over twelve years. : : 

Article 123 of the Second Schedule of the Act does not apply 
to the case, because that article applies only to suits against a 
representative of a deceased person—see /ssur Chunder Doss vy. 
Fuggut Chunder Shaha(2), and Keshav Fagannath v. Narayan 
Sakahram (3). Article 142 does not apply because the plaintiffs do not 
allege that they were ever in possession, The only article which can 
apply is article 144, and under that the time from which limitation began 
to run against the plaintiffs was the time when the defendant and her 
husband’s possession became adverse to the plaintiffs. Upon the finding 
of the District Court the:position is that the plaintiffs, the defendant’s 
-husband,-and other co-heirs-;who now make no claim became entitled 13 
years previous to the present suit to share between them the land which 
is the subject matter of the suit. That land has been in the possession of 
the defendant and her husband from the death of the step-father until 
the death of the defendant’s husband two years previous to the suit, 
and since then and at the date on which the suit was brought, it has 
been in the defendant's possession. | 

The question arose in the suit, whether the defendant and her hus- 
band were the owners of the land, consequently under section 110 of 
the Evidence Act the burden of proving that they were not the owners 
lay upon the plaintiffs. Until the contrary was proved, the Court was 
bound to presume that they were the owners, and to regard them as 
such from the commencement of their possession. It appearsto meto 
follow that the Court was also bound to take it that from the commence- 
ment of their possession they claimed to be owners, and so that they 

FAS ee Ree 
1) Ma Nyein Aung v. Ma So, P.J.L B.,530. 
() (88ap LLLR., 9 Cal., 79. sii 
(3) (1889) LL.R., 14 Bom., 236. 
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held adversely to every one else; until it was clearly shown that’ they 
entered into or remained in possession under some specific arrange- 
ment. between themselves and the other co-heirs, or that they in some 
way acknowledged that they held possession on behalf of themselves 
and the other co-heirs. | 

The other'co-heirs having allowed them to remain in possession 
without any such agreement and without obtaining any acknowledg- 
ment of their rights, it must, in my opinion, be held that a suit brought 
by co-heirs more than 12 years after the possession of the defendant 
and her husband commenced was barred by limitation under article 
144 of the Second Schedule of the Limitation Act. 

The case of Shetkh Asud Ali Khan v. Sheikh Akbar Ali Khan (1) 
relied on by the plaintiffs’ advocate, does not appear to me to conflict 
with this view. | 

I accordingly reverse the decrees of both the lower Courts and 
‘decree that the suit be dismissed with costs, 

The plaintiffs must also pay the defendant’s ccsts in this Court and 
in the lower Appellate Court. 


Full Bench— (Civil Revision). 


Before Sir Herbert Thirkell White, K.C1J,E., Chief Fudge, Mr. 
Justice Fox, Mr, Fusiice Chitty and Mr. Fustice Birks. 


MAHOMED NASSORUDDIN vw. 8S. OPPENHEIMER anpD ANOTHER. 


Messrs. Lowis and Giles and Buckland | Messrs. Eddis, Connell and Lentaigne 
—for applicant (defendant). | —lor respondents (plaintiffs). 
Set-off--claim for damages—Civil Procedure Code, section 111—Court-fee 
stamp on written statement containing set-off, 
A claim for damages for failure to supply goods of the contract quaity and 
-descripticn -cannot--be made the subject-of a:set-off under section:111 of the Code 
of Civil Procedure... tts Sie Tis wes alcteanral Seer Sst 

Crisp v. Hady, 8 B.L.R., 307, referred to. ; 

A written statement claiming a set-off under section 111 of the Code of Civil 
Procedure need not bear a Court-fee stamp. 

Shri Mazi Rajbat v. Narotam, (188)) 1.L.R., 13 Bom., 672; 

Amir Zama v. Nathu, (1886) 1.L.R., 8 All, 396 3 

Chennappa v. Raghunath :, (1892) 15 Mad, 29 ; dissented. from. 

Nagu v. Vekanata, (1281) 1.L.R., 5 Bom., 400 ; ‘ 

Cheray Ali v. Nadty Mahomed, 12 \ al., 367 ; 

Attorney-General v, Carlton, 2 Q. B,, 158; referred tu. 

Fox, ¥.—The plaintiffs sued the defendant on a promissory note 
which purports to hive been given “for value received in goods,” 

The delendant in his written statement admitted execution of the 
note but claimed to set-off Rs. 952-6-0 against the amount due on 
the note. ae 

This claim to set-off was based on allegations to the following 
effect. ‘here had been other dealings between the parties consisting 
of indents made by the defendants through the plaintiffs. When the 


- (x) (1877) 1C.LR., 364. 
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the plaintiffs promissory notes for the indent prices of the goods and 
had paid the full amount of the promissory notes he had given. Some 
of such goods, however, had turned out to be not-.of the quality and 


defendant had taken delivery of goods indented for, he had given: 


1903 
Nassonuppi 
v 


description ordered by him; seven lots of goods are referred to as not S. Orranueimer.- 


being so. In regard to the first five lots the defendant's allegation was 
that when he taok delivery of the gocds the plaintiffs verbally under- 
took that they would make good any loss which the plaintiff might 
sustain in disposing of the goods. As regards the 6th and 7th lots 
his allegation was that the plaintiffs had agreed to make him an 
allowance at the rate of 13 annas per 10 pieces, and on this he claimed 
Rs. 199-14-0. 

So far as the claim to set-off was for this sum, it appears to me 
that it legitimately fell within the provisions of section 111 of the 
Code of Civil Procedure, for it was an ascertained sum arrived at on 
an alleged definite agreement to make an allowance at a definite rate. 
The mere arithmetical calculation necessary to arrive at the total 
sum which was to be allowed can scarcely be said to render such total 
an unascertained sum. Counsel for the plaintiffs has admitted that 
this sum of Rs. 199-14-0 was a sum which the defendant would be 
entitled to set-off. 

The claim so far as the other items are concerned seems to me to 
stand upon a different footing. | 

The allegation was that the plaintiffs verbally undertook to make 
good any loss which the defendant might sustain in disposing of the 
goods, and it was argued that as the defendant alleged he had sold 
the goods and had sustained losses of the definite amounts set out 
against the first five iicms, these amounts were ascertained sums. 

The allegation and the argument are ingenious, but there appears 
to me to be a weakness which runs through them, 


' The allegation amounts-to no-more than that the plaintiffs~-verbally 
-and::expressly~ promised*to-do what under the’state of ‘circumstances: 


alleged by the defendant they would have been bound by law to do, 
vzz., to compensate the defendant in the manner provided by law for 
breach of contract in not supplying goods of the quality and description 
contracted for. ‘ 

If the defendant had sued for such compensation, I do not think 
there could be any questivn that his suit would have been one “ sound- 
ing in damages.” An allegation in such a suit that the defendant had 
verbally promised to pay him what he should lose in consequence of 
the goods not being of the contract quality and description, could not 
make the suit other than one for damages by reason of the defendant's 
breach,.and the claimant would have had to prove what he had lost 
by reason of the breach of implied warranty. 

In my opinion the defendant’s claim to set-off the amounts claimed 
in respect of the first five items in his particulars was not admissible. 

Upon the question as to whether a written statement claiming a 


set-off requires to be upon a Court-fee, | am unable to accept the 


rulings of the Bombay, Madras and Allahabad High Courts to which 
we have been referred as conclusively correct, 
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These decisions which hold that such a written statement must be 
upon a Court-fee paper are based on the wording of the last pee 
of section r11.0f the Code of Civil Procedure, 

. The wording is:— 

—“ Such set-off shall have the'same effect asa plaint in across-suit, soas to enable 
the Court to pronounce a final judgment in the same suit, both in the original and - 
on the cross-claim ; but it shall not affect the lien upon the amount decreed, of any 
pleader in respect of the costs payable to him under the decree.” 


‘The whole of the paragraph must be read together, and so reading 
it, I fail to see that the wording admits of the construction that a 


‘written statement containing a set-off shall be deemed to be a plaint. 


Even reading the words ‘Such set-off shall have the same effect as a: 
plaint in a cross-suit” apart from what follows, there is nothing in 
them which compels a Court to deem and treat a written statement 
asa plaint. It cannot, in my opinion, be assumed that the Legislature 
in dealing with a Code of Civil Procedure intended to make provision. 
init for amatter of revenue which it had already dealt with in another 
Act, which Act has been frequently amended and altered. 

it may however be assumed that the Legislature intended that the 
Court-fees Act should contain the whole law as to what Court-fees 
documents presented to Courts should bear, 

Section 6 of that Act is explicit as to documents presented to 
Courts other than Chartered High Courts and Courts of Small Causes 
in Presidency Towns. It makes documents of any of the kinds speci- 
fied in the First and Second Schedules of the Act chargeable with 
dut 

"sles a document is specified in either of those Schedules, it 
appears to me that it cannot be held to be chargeable with duty. ' 

There is no provision in either of the Schedule making a written 
statement chargeable with duty, consequently would : hold that a 
written-statement. is not so chargeable. . 
~->In my opinion the learned. Judge erred in ‘entirely disallowing the 


‘defendant’s set-off, and I would set aside the decree and send the 


case back to the Small Cause Court for re-trial with a direction that 
the consideration of the defendant’s claim to set-off the’ amount 
claimed in respect of the 6th and 7th items of the particulars 1s 
admissible. 

Chitty, ¥.—This is a petition by Mahomed Nassoruddin, defendant 
in Small Cause Court suit No. 535 of 1903, asking us to revise the 
order of the learned Judge of the Court by which he disallowed a set- 
off tendered by the defendant against the plaintiffs’ claim, and to 
order such set-off to be admitted and enquired into. The ‘learned 
Judge of the Small Cause Court was of opinion that the set-off as 
shewn in the defendant's written statement did not fall within the 
provisions of section r1z of the Code of Civil Procedure and in his 
judgment he has quoted and declared himself bound by the decision 
of this Court in Crisp v. Hady(1). In that case the Judges of the 
Appellate Court agreed in dismissing the appeal against the order of 
i AEST SORE TE SR SAE; RES SP 
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the: Judge:on the Original Side; but on somewhat different grounds:: 
‘The: present~-case has; therefore;..been: laid’: before: this Bench . for 
‘disposal... In: the “Small:-Cause’ ‘the -plaintiffs: sued the defendant-.to 
recover a. sunt’ of-- Rs,:1,115-13-0 due on a’ promissory note. The. 
promissory hote is expressed.to:be “for value received in goods,” and) 
itis admitted that-the -amount:is the price,‘!or-part.cf the. price, of 
goods supplied by the -plaintiffs to the defendant. The defendant 
admitted ‘that the amount stated in the promissory:note was due: by 
him to the plaintiff; but tendered a written statement ‘claiming to 
‘set-off against that debt a sum of Rs. 952-6-0; alleged tobe due: by 
plaintiffs to him: -Th: sum of Rs.'952-6-0'is made up of seven items. 
As to items one to five the defendant’s case is that the goods supplied 
by the platotiffs:were not of the quality and description ordered by him: 
that he took delivery of the quantities specified in these five items upon 
the verbal undertaking of the plaintiffs to make good any loss- which 
he might sustain in disposing of the said goods: and that the losses 
actually sustained. are ‘the several amounts of those five items. As to 
items six and seven the defendant alleged that the plaintiffs agreed to 
make him an allowance of 13 annas for every 10 pieces ‘contained in 
those eight cases, the total amount of such allowance amounting to 
Rs. 199-14-0. “With. regard to these two last items Mr. Connell for 
the plaintifis now admits that they would properly form a subject 
of set-off. The amount, Rs: 199-14-0, is clearly an ascertained sum 
within the meaning of the section. The learned Judge of the Small 
‘Cause Court does not appear to have examined the various items of 
the set-off claimed, to see whether some, if not all, might not be ad- 
missible. To this extent, at least, his order rejecting the defendant's 
set-off is wrong and must be reversed. It was argued on behalf of the 
defendant that the amounts of the first five items were also “ascertained 
sums.’ It is impossible to lay down in general terms what is or what 
is:not an.‘ ascertained sum’ within the-meaning-of the :section:.. That 
isa question-to be determined in-each particular case.; It: is: clearly 
not synonymous with “ specified sum,’ for in almost every case the sum 
claimed is specified by the claimant, whether he be plaintiff or defen- 
dant. it may also be stated that “ ascertained ” must mean ascertained 
at the time of the pleading, and not subsequently, otherwise every sum 
would be included, as being capable of ascertainment at some time 
or other by the Court. On the -other hand, it is not necessary that 
both the obligation on the plaintiff's part to pay, and also the amount, 
should be beyond dispute, otherwise the operation of the section would 
be confined to admitted debts, which was clearly not the intention of 
the Legislature. When we come, however, to examine the nature of 
the defendant’s claim in respect of these five items, there will not, I 
think, be room for doubt in this particular case. The defendant in 
these five items is preferring what is nothing more nor less than a 
claim for compensation for an alleged breach of contract on the part 


of the plaintifis. That is the pith and substance of paragraphs 3, 4 


and 5 of his written statement. 
The plaictiffs deny the verbal undertaking specified in paragraph 4, 
but, assuming that they gave it, it did not add to or detract from the 
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1903... statutory obligation imposed on ‘them by section 73 of the Indian:Con- 
——". tract Act, to pay the defendant compensation for any loss or damage 
aanou nes caused to ‘him by their failure to supply goods of the contract quality 
“gy, and description. “The defendant to prove his case would have to shew 
S. Orrewnemmenr, first that the plaintifis broke their contract in respect of each item, 
_ and secondly what was the loss‘sustained by him on the re-sale of the 
goods. In other words, his claim sounds tn damages, and it has never 

been questiened that, whatever claims may be included in section 111, 

acclaim for damages is not one of them. The authorities are unani- 

mous on this point. I think therefore that the order of the learned 

Judge disallowing the set-off comprised in these 5 items as not coming: 

within the purview of section 111 of the Code of Civil Procedure was: 

correct. It hasnot been contended before us that the defendant -is: 

entitled inthis case to what has been termed an “equitable set-off.” 

It would appear that he is not so entitled, but it is not necessary for: 

us to consider the case from that point of view. <A further question, 

however, was raised by the Court, whether a written statement claiming 

a sum by way of set-off should not bear the Court-fee imposed ona 

plaint for a like amount. It has been the practice in this Court not 

to levy such a fee, but there does not appear to have been any definite 

ruling on the point, There isno doubt that the Court-FeesAct of 

1870 prescribes no fee for a written statement, and if a written statement. 

is to be chargeable, it is chargeable only because it is on the same 

footing as a plaint. It has been held by three of the four High 

Courts; that a written statement containing a claim for set-off is to. 

be treated as a plaint in a cross-suit, and is chargeable with a Court- 

fee payable ona plaint of that nature [ Shr? Maji Rajbat v. Naro- 

tam {\), Amir Zamav. Nathu (2) and Chennappav. Raghunatha (3)1. 

It was argued before us that the words in paragraph 3 of section 111 

‘shall have the same effect as a plaint’”’ cannot be read as if they 

were “shall be treated as..a_plaint.”--On-.the.other hand,it may be 

said that if the defendant..is-to-haye all .the benefits which would: 
‘accrue to a plaintiff he should also be subject to the same obligations. 

It certainly does not seem fair that a man merely by the accident of 

his having been made a defendant may prefer a claim of an unlimited 

amount against his adversary, have a possibly lengthy trial -of his. 

cas2, and ultimately obtain a decree for a large amount without haying 

paid a fee of any kind. On this ground | was at first disposed to 

think that we skould follow the rulings above cited and hold that 

a written statement containing a claim to set-off was chargeable 

with a Court-fee. On further consideration, however, I feel doubtfut 

whether the provisions of the Court-Fees Act can be so extended. 

There is no express provision for such a charge ard I think that, 

as that Act must be construed strictly, we are not at liberty to 

imply one. The question is not so important as it would have been 

some time ago. If the Bill to-amend the Code of Civil Procedure 
becomes Jaw in its present form, the levying of an institution fee on. 


1) (1889) LL.R.,13 Bom., 672, _ | _ (2) (1886) LL.R., 8 All, 306. 
ene (3) (1892) I.L.R., 15 Mad., 29. ss 
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written statements containing a set-off or counter claim will be 
expressly provided for. I agree that the case should be remanded to 
the Judge of the Small Causé Court for admission of and enquiry into 
the defendant’s claim to set-off in respect of the items Nos. 6 and 7. 


Thirkell White, C.¥.—I concur in the view taken by Mr. Justice 
Fox and Mr, Justice Chitty that the set-off is admissible as regards 
items 6 and 7 and, for reasons stated in their judgments, inadmissible 
as regards the first five items. I agree in the proposed order setting 
aside the decree and ren:anding the case for trial. 


As regards the liability of a written statement claiming a set-off 
I think that, as there is no provision in the Court-Fees Act rendering 
written statements liable to payment of Court-fees, they must be 
held to be exempt. The last paragraph of section 1:1 of the Code of 
Civil Procedure does not seem to me to impose this liability. If the 
Legislature had intended to make these written statements chargeable 
with Court-fees, it can hardly be doubted that it would have done so by 
specific enactment in the Court-Fees Act. For these reasons I agree 
in the opinion expressed by Mr. Justice Fox and Mr. Justice Chitty 
on this point. 

Birks, $.—I concur in the views expressed by Mr. Justice Chitty 
as to the meaning that should be assigned to the word “ ascertained ” 
in section r11, Civil Procedure Code. It may be noted that in illus- 
trations (Z@) and (e) to that section the words ‘definite pecuniary 
demands’’ are used as indicating what is meant by the word “ ascer- 
tained.” The test seems to be that when an issue is necessary to 
determine the amount of the set-off it is not an “ ascertained”’ amount. 
In illustration (d) the judgment would be for a definite amount with 
costs. It would not affect the question that at the time of pleading 
the:set-off:the cost had not been:-taxed as no issue on the point would 
be necessary. ve Me: Pe Ske GES apE ae Eee Ae Eee ee 

_ Items 4 to 5 in the present suit seem to come under illustration 
(¢) to that section as involving a question of damages or compensation. 
I concur therefore with my learned colleagues in thinking that a 
remand is necessary with respect to items 6 and 7. 

With regard to the question as to whether a written statement, 
pleading a set-off under section 111, is liable to be stamped as a plaint 
I do not think that any written statements are liable to pay Court- 
fees. This has been the practice of the Courts in this Province 
ever since the Civil Procedure Code of 1877 came into force and is 
not without formal judicial sanction, 

During the course of the argument it was pointed out that 
section 19 (3) of the Court-Fees Act, which exempts written state- 
ments called ior by the Court after the first hearing, implies that 


hadi written statements should be stamped. This question was- 


nowever discussed in two cases which were not referred to in the 
arguments addressed to us or in the three later cases quoted by 
Mr, Justice Chitty. 
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1903. In the case of Nagu v. Yekanath (1), Birdwood, J., observes— 
Go ~ “ The Court-fees Act, 1870, contains no express provision for the levy of a fee 
MaHOMED on written statements tendered at the first hearing. It is.true that written state- 

NaSsORUDDIN ments called for by the Cuurt after the first hearing are specially exemptec from a 


U. fee by secti nig ofthe Act. But it cannot therefore be inferred that statements 
S. OPPENHEIMER. tendered at the first hearing are chargeable with a fee. For the Legislature by 
— expressly providing in section 120 of Act VIII of 1859 that such statements should 

be written on the stamp paper prescribed for petitions and by leaving that provi- 

sion unrepealed and unaltered by Act VII of 1870, did not then leave the liability to 

stamp duty to mere implication. Solong as Act VIII of 1850 wasin force a stamp 

was properly levied on written staternents tendered at the first hearing on the 

authority of section 120 of the Act and nut on the authority of any provision of Act 

VI of 1870. But so much of Act~VIl as was not previously repealed was ex- 

pressly repealed by Act x of 1877, Schedule 2and Schedule 1. 

# ti "H 


Written statements tendered under section 110 may therefore be written on plain 
papers. 


This decision was referred to with approval in Cheraj Ali v. 
Nadir Mahomed (2) where the Court also held that the mere words 
‘petitions and applications’? will net include written statements 
filed in civil suits. 

The words in section 111 “shall have the same effect as a plaint 
in a cross-suit”’ seem to me to have no bearing on the question of 
Court-fees. I think this is clear from the terms of section 18 of the 
Court:Fees Act which provides that a complainant who has not put 
in a stamped complaint shall pay a fee of 8 annas. The verbal 
complaint and the written complaint have the same effect, but the law 
expressly declares that in both cases the fee must be paid unless the 
Court thinks fit to remit the payment. 

In provinces where the Transfer of Property Act is not in force 
verbal sale of property over Rs. 100 in value has the same effect as 
a registered conveyance, but I have never heard it argued that the 
parties to such verbal transfer should pay the stamp duty and fees as if 
they-had executed .a:registered: conveyancez="5. © --* i> 
lt is:universally--conceded:: that fiscal-enactmients should in Incia 
be strictly construed in favour of the subject. The remarks of 
Lord Chief Justice Russell in the Attorzey-General v. Carlton (3) 
which throws doubt on the proposition in England are not applicable 
to India where thcye are no representatives of the people to impose 
taxation, For these reasons 1 agree with my learned colleagues that 
the written statements referred to in section 111 do not requirea 
Court-fee any more than those to which are filed under section 110. 








Civil and Appeal Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, and 


os a: 9.of _ Mr. Fustice Birks. 
Porsiaey vith SHWE YE anp ¢t ». MAUNG HLA GYAW. 
1904— Mr. Lambert—for appellants (defendants}. 
— Furisdiction—value of suit—Court of lowest gyade—Civil Procedure Code, s. 15. 


A District Court has jurisdiction to try any suit, however great or small its 
value, Section 15 of the Code of Civil Procedure, which requires that a suit shall 
(1) (1881) LL.R., 5 Bom, 400, _‘| 2) 12 Cal., 367. 

(3) 2 0. Bu oe 
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be instituted in the Court of lowest grade competent to try it, Is merely directory, 
and if a District Court tries a case which should have been tried by a Township 
Court, the decree is not liable to be reversed for want of jurisdiction. 


Suffeoollah Sircay v. Begum Bibi, (1876) 25 W. R., 219; Nidhi Lall v. Macher 
Husain, (1884) 1. L. R, 7 All. 230; Ramayya v. Subarayudu, (1890) 1.L.R., 13 
Mad., 25; Velayudan yv. Arunachala, (1890) IL.LR.,13 Mad. 273; Arishnasami 
v. Ranakasabai, (1891) 1.L.R., 14 Mad., 183; Augustine v. Medlycott, (1892) 
I. L, R., 15 Mad., 241; Gomachandra Patnaikudu v. Vikiama, (1900) I.L. R., 23 
Mad., 367 ; Mfatra Mondal v. Hart Mohun Mullick, (1890) 1. L. R., 17 Cal., 155; 
Maung Hme Buy. Maung Shwe Hnyin, 2 L. B. R., 117; referred to. | 


Thirkeld White, C.¢.—The suit out of which this appeal arises was 
originally instituted in a Subdivisional Court. At the instance of one 
of the defendants, who is also one of the present appellants, it was 
by mistake transferred to the District Court and was tried by that 
Court. The value of the suit being less than Rs. 500, the defendants 
in the lower Appellate Court sought to have the proceedings set 
aside and the suit remanded to the Township Court for trial, on the 
Sees that that Court alone had jurisdiction to try it. The Divisional 

ourt declined to remand the case, citing as authority certain Indian 
rulings. The question whether the suit should be sent back for trial 
in the Township Court is the only point which has been argued in this 
appeal. 

Subject to the provisions of the Code of Civil Frocedure, under 
section 25 of the Lower Burma Courts Act the Township Court has 
jurisdiction to try any suit of value not exceeding Ks, 500. The 
District Court has jurisdiction to try any suit without restriction as 
regards value, Section 15 of the Code of Civil Procedure directs that 
every suit shall be instituted in the Court of the lowest grade competent 
to try it. No doubt, therefore, this suit should have been instituted 
in the Township. Court. But it is also clear that the District Court 
had jurisdiction to try it. The jurisdiction of the District Court is 
unlimited. Neither the smallness nor the greatness of the value of 
the suit is‘a bar to°that jurisdiction. The Legislature might have 
restricted the jurisdiction of the District Court to suits exceeding 
Rs, 3,000 in value. It might also have restricted the jurisdiction of the 
Subdivisional Court to suits in value between Rs. 500 and Rs, 3,000. 
But as a matter of fact, it has not done so. Ane no doubt one reason 
for this is that while any local area in Lower Burma must be within the 
jurisdiction of a District Court, it is in the discretion of the Local 
Government to constitute Civil subdivisions and townships; and there 
may be and are local areas not included in any Civil subdivision or 
township. !n such cases, the District Court exercises the jurisdiction 
which would ordinarily be exercised by the Subdivisional or Township 
Court respectively. In. other words, the District Court has jurisdic- 
tion to try any suit, but where that jurisdiction is concurrent with the 
jurisdiction of Subdivisional-and Township Courts, the District Court 
does not exercise it in cases which those Courts are competent to try. 

There is abundant authority for the position that section 15 of the 
Code of Civil Procedure is merely directory and that it does not 
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deprive a Court of any inherent jurisdiction. In Suffeoollah Sircar vy. 
Begum Bibi (1), the High Court at Calcutta held as follows :-— 

“The Subordinate Judge is empowered by section 19 of Act VI of 1871 to try 
cases of any value; and although he might very properly if he had found the value 
of the subject matter of the suit to be under Rs. 1,000 have sent it to the Munsiff’s 
Court to be tried there, he had clearly jurisdiction to try it himself, and the fact 
that he did try it is no ground of error in special appeal.” 

This case is quite undistinguishable from the present case, the pro- 
visions of the Bengal Act being similar to those of the Lower Burma 
Courts Act in this respect. : 

The same point was fuily considered by a Full Bench of the 
Allahabad High Court in Nidhi Lall vy. Mashar Husain(2). The 
learned Judges were unanimous in holding that section 15 of the 
Code of Civil Procedure did not in any sense affect jurisdiction and 
that when a Subordinate Judge tried a case which should have been 
tried by a Munsiff, the decree was not liable to be reversed for want 
of jurisdiction. 

On the other hand, the Madras High Court in two cases, Ramayya 
v. Subarayudu (3) and Velayudan vy. Arunachala (4), held the contrary 
opinion and remanded for retrial cases which had been wrongly tried 
by a superior Court instead of by a Court of a lower grade. In 
neither of these cases was reference made to the Calcutta case or the 
Allahabad case above cited. 

But later Madras cases are the other way. In Avishnasami v. 
Ranakasabai(5), although the point was not expressly decided, the 
Calcutta and Allahabad rulings were cited with approval. In Augus- 
tine v. Medlycot: (6) the Calcutta and Allahabad cases were explicitly 
followed in a precisely similar case. In Gomachandra Patnatkudu 
v. Viktama Deo(7), the two cases last cited were approved and the 
ruling in Velayudan v. Arunachala (4) was doubted. 

In another case, that of Matra Mondalv. Hart Mohun Mullick (8), 
the High Court at Calcutta expréssed’ a view similar to that taken 
in the earlier Caléutta case and in the Allahabad case already cited. 

In my opinion these rulings should be followed. The present suit 
should no doubt have been instituted in the Township Court, but it 
cannot be said that the District Court had no jurisdiction to try it. 
There was an irregularity but there was no error affecting the merits 
or the jurisdiction of the Court. I would therefore hold that the 
Divisional Court was right in declining to direct the retrial of the suit; 
and I would dismiss this appeal under the provisions of section 551 of 
the Code of Civil Procedure. 

Birks, ¥—1I concur in the above judgment. I may also cite the 
authority of this Court’s ruling in Maung Hme Bu v. Maung Shwe 
Hnyin (9). 1 understand that it was Mr. Lambert’s client who. 
applied for the mistaken transfer to the District Court and therefore 


3 (1876) a5 W.R., 2109. (6) (1892) I. L. R., 15 Mad., 247. 
(3) (1884) I. L. R., 7 All., 230. 7) (1900) I. L. R., 23 Mad., 367. 
(3) (1890) I. L, R., 13 Mad., 35. ® (1890 I. L. R., 17 Cal., 155. 
ts 1890) I. L. R., 13 Mad, 273. | (9) 2 L. B. R., 117. 

5) (1891) IL. L. R., 14 Mad., 183. 
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it does not lie in his mouth to say that that Court had no jurisdiction. 
I concur in dismissing the appeal under section 551, Code of Civil Pro- 
cedure. 


Full Bench—(Criminal Revision). 
Before Sir Herbert Thirkell White, K.CJ.£., Chief Fudge, 
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Criminal Revision 


Mr. Justice Fox and Mr, Fustice Birks. Rees ae 1549 
oO Oj. 
AH KON anp 3 orHers ». KING-EMPEROR. | Panuars 19th, 
Mr. Bagram—tfor the applicants. Mr. Giles, Assistant Government Advo- F904. 
cate,— for the Crown, — 


Gambling in licensed toddy-shop—Burma Gambling Act, ss. 5, 10. 

A licensed toddy-shop is not a“ place to which the public have access ” within 
ithe meaning of sections 5 and 10 of the Burma Gambling Act (I of 1899). ; 

Maluba Mariah and others v. Queen-Empress, (1898) 4 B. L. R., 99; 

Ex-parte Freestone, L. J., (1898) 25 Exch., p. 120; 

Queen-Empress Vv. Nga Hmat Gyi, (1885) S. J. L. B., 317; 

Langrish v. Archer, L. R. (1882) ro Q. B. D., 44; | 

Powell y. Kempton Park Race Course Company, (1897) 2 OQ. B., 242, and 
(1889) A- C., 143; referred to, — 

The following reference was made to a Full Bench by Mr. Justice 
Fox :— 

The District Magistrate pointed out the mistakes made by the Sub- 
divisional Magistrate, and rightly reversed the convictions of offences 
punishable under the sections under which the Subdivisional Magis- 
trate had convicted. 

The first three grounds for revision are based on the Subdivisional 
Magistrate’s proceedings, but the learned counsel who framed them 
cannot have been aware of the recent Full Bench Ruling (1' of this 
Court as to the meaning of the term “ Police report’’ in section 190 (6) 

of the Code of Criminal Procedure... That.ruling meets the objections 
“as to the Subdivisional.Magistrate’s procedure. ._ a “quake 
’ The quéstion for determination is whether the District Magistrate 
was right in convicting the accused of offences punishable under sec- 
tion 10 of the Gambling Act. 

The learned counsel for the applicants has submitted that the appli- 
cants were not afforded an opportunity of answeri.g charges under that 
section. The record does not disclose that the District Magistrate gave 
any intimation to the accused's pleader that in his opinion the evidence 
would justify convictions under that section, I think that if an Appel- 
late Court comes to the conclusion that a conviction by the original 
‘Court of one offence cannot be sustained, but is of opinion that the 
evidence will justify a conviction of some other offence, it should give 
the accused full opportunity for slewing cause against conviction of 
such other offence. 

The first accused was the agent of a licensee of a toddy-shop. He 
was not alleged to have taken part in any gambling or to have received 
any commission or other profit from gambling in the shop. The other 


(1) Aing-Emperor vy. Nga Po Thin, page 146. 
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1904+ accused‘was alleged to have taken part in what is referred to as the 
Rate ne ‘''Three-card trick.” The process is not described by the witnesses, but 

v: it has been assumed in the argument before me that it was what is 
Kine-Emrzror. commonly referred to as the three-card trick, namely, the throwing of 
en three cards in such a way as to mislead on-lookers- about the position 


in which one or more of the cards has or have'fallen. It has been con- 
tended that if the process is’a game at all, it is a game of mere human 
skill covered by section 4 ofthe Act. It may be so so far as the thrower 
is concerned, butit appears to me that with the staker it must be ordi- 
narily a matter of pure chance whether he hits upon the correct posi- 
tion of the card he had chosen. : 


The offence under section 10 (a2) of the Act consists in playing for 
money with an instrument of gaming in a place falling within the first 
clause of the section. The staker at the three-card trick plays for 
money in the belief or hope that the position of a card which he chooses 
will turn out to be correct. Although he does not himself touch the 
cards, it appears to me that he plays for money with an instrument of 
gaming in the same way as a staker at, say, a roulette table does. 

If the only question in the case were whether the three-card trick is 
covered by section 4 of the Act, I should not refer the case to a Bench. 

A more important question is whether by playing for money with in- 
struments of gaming ina licensed toddy-shop any of the accused has 
rendered himself liable to punishment, under section 10 of the Act, 
which enacts that “ Any person who in any street or thoroughfare or 
place to which the public have access plays for money, etc., shall be 
hable to punishment.” 


The District Magistrate has held that a licensed toddy-shop is a 
place to whtch the public have access, Ina sense no doubt that is so, 
because the keeper of the toddy-shop invites.members of the public 
generally to enter his shop, and to buy‘histoddy. But every shop- 
keeper in ‘like manner invites the public-to enter his shop and to buy 

his goods, “and ‘if'a liquor’ shop ‘is a ‘place ‘to which‘ the public have 
access’? every shop is so, and under section 5 of the Act a police officer 
of even the lowest grade may arrest without warrant any parson whom 
he sees playing for money with an instrument of gaming in any 
shop. 

It appears to me doubtful whether the Legislature could have con- 
templated such a state oflaw. ‘The object of the Gambling Act being to 
forbid certain forms of gaming in public and in common gaming-houses, 
gaming in such an open place as a native’s shop usually is, may no doubt 
be as harmful as gaming in astreet, but on the other hand a shop is pri- 
vate-and not public property, and an Act which renders liable to punish- 
ment. a shop-keeper who indulges in a game of cards with his friends 
in his shop, unless they do not play for money, and which authorizes any 
pdlice officer to arrest without warrant any person whom he sees so play- 
ing for money in a shop, isa strong measure. The words “ street or 
thoroughfare ” denote places to which the public have access as of right. 
The question raised:is as to whether the words “ place to which the 
public have access”’ must not be read in the sense of “ place to which 
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the public have access as of right.” If so, then a shop is not such 
a place, for although a shop-keeper by implication invites the public to 
enter his shop, there is nothing to prevent him excluding any member 
of it, and forbidding him to enter. It is not therefore in my opinion a 
place to which the public have access as of right. 

The District Magistrate convicted the first accused of an offence un- 
der section 10 of the Gambling Act, by applying section 114 of the Indi- 
an Penal Code to his case. His reasoning is that this accused was 
bound under the terms of the license for the shop not to permit gambling 
in the shop, and as he did permit it, there was an illegal omission on 
his part within the 3rd case stated in section 107 of the Indian Penal 
Cede, and being present at the time he must, under section 114 of the 
Code, be deemed to have himself played for money with an instrument 
of gaming, although none of the witnesses said that he did so. 

The terms of the license are not before the Court, and it does not ap- 
pear whether the first accused as the servant of the licensee was bound 
not to permit gambling inthe shop, Even if he was so bound, the ques- 
tion arises whether his omission to prevent the gambling in the shop 
was an ?z//ega/ omission within the meaning of section 107 of the Indian 
Penal Code. | 

Failure to comply with the terms of an excise license is not neces- 
sarily a breach of law, or an #//ega/ omission, and as there was no such 
omission On the first accused's part there does not appear to be justifi- 
able ground for his conviction. It appears to me that the first accus- 
ed’s offence, if any, was punishable uncer section 109 of the Indian Pe- 
na! Code read in conjunction with section 10 of the Gambling Act. 

Further questions arise as to whether this accused can be said to have 
intentionally aided the gambling by his omission to stop it and whether 
the gambling took place in consequence of such omission within the 
meaning of section 109 of the Indian Penal Code, | 

There was evidénce that-the 2nd accused. threw the:cards,.- As to 

‘him the principal question: appears:to be whether. he played: for money 
with an instrument of gaming ina place to which the public have access. 
The 3rd and gth accused appear to have acted as touts for p'ayers, but 
there is some evidence that the 4th accused also threw the cards. 

Under section 11 of the Lower Burma Courts Act, 1900, | refer to 
a Bench of the Court the following questions :— 

(1) Whether anv one of the accused was liable to punishment 
under secticn to of the Burma Gambling Act for having play- 
ed for money with cards in a licensed toddy-shop? | 

(2) Whether the accused Ah Kon was liable to punishment under 
that section for having permitted or for not having prevented 
the playing for money with cards in such shop? 

(3) Whether the accused Tun Baw was liable to punishment under 
that section for having invited passers-by to enter the’shop ? 


The opinion of the Bench was as follows :— 


Birks, ¥.—-There are three questions referred to us, and of these the 
first is the most important as it involves the question whether a licensed 
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1904. toddy-shop is a place to which the public have ‘access within the 
An Kor meaning of section 10 of Burma Act I of 1899. This section reads as 
Vs ~ follows :— 


Kine@-EMPEROR. 


Any person who, in any street or thoroughfare or place to which the public have 
access,— 
(a) plays for money or other valuable thing with an instrument of gam- 
ing ; or 
(2) sets any birds or animals to fight; or 
(c) being there present aids and abets such public fighting of birds or 


animais, 
shall be liable to a fine not exceeding fifty rupees or to imprisonment for any term 
not exceeding one month. 

Until the framing of this Act, the law in force was Act III of 1867 
which, as far as Lower Burma is concerned, is amended by the Burma 
Gaming Act XVI of 1884. In section 13 of the Act of 1867, which is 
the corresponding section to section 10, the words originally were :— 


A police officer may apprehend without warrant any person found playing for 
money or «ther valuable thing with cards, dice, counters or other instruments of 
gaming, used in playing any game not being a game of mere skill, in any public 
st-eet, place or thoroughfare situated within the limits aforesaid a 
Such person when apprehended shall be brought without delay before a Magis- 
trate and shall be liable to a fine, etc. 


In Lower Burma the words “ public street, piace or thoroughfare ” 
are replaced by “street or thornughfare or place to which the public 
have access,” see section 6 of Act XVI of 1884, and this change has 
been incorporated in sections 5 and 10 of the present Act. 


The question for determination is whether these words “ or place 
to which tie public have access ” are to be taken in their simple natural 
meaning or whether they are qualified by the preceding words “ street 
or thoroughfare.” 

_isu-Mr- Agabeg: for the accused ‘relies mainly on the following passage 
‘in Maxwell onthe literpretation of Statutes, page 461, 3rd edition. 
Tie passage reads as follows :— - 


W hen two or more words susceptible of analogous meaning are coupled together, 
noscuniuy a sociis; thev are understood to be used in their cognate sense !hey 
take, as it were, their colour from each other ; that is, the more general is restricted 
to a sense analogous to the less general. The expression, for instance, “ places. 
of public resort ” assumes'a very different meaning when coupled with “ roads and 
“streets? from that which it would have if the accompanying expression was 
“ houses.” 


It is clear that the words “ street” and “ thoroughfare” are ejusdem 
generis, andthe word “place” that follows would seem to be limited 
by this rule to open spaces of the same nature. 


[t is therefore for the prosecution to shew that the restricted meaning 
which primarily attaches to the general word should be rejected “as 
there are adequate grounds to shew it was not used in the limited order 
of. a to which its predecessors belong” (see page 475 of the same 
work)... .- . a aA | . ee as 
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Now the preamble to Burma Act I of 1899 runs as follows :— 

Whereas it is expedient to make provision for the punishment of public gamb- 
ing and the keeping of common gaming-houses and for the suppression of certain 
forms of gaming, it is hereby enacted, etc. 

Section 3 defines a common gaming-house as follows :— 

“ Common gaming-house ”-means any house, enclosure, room, vessel or place 
whether public or private, in which— : 

(a) md instruments of gaming geri = a = | dae or ) hey 
person own occupymn acf 

room, vessel oo cee: scion a * way change reap toe of the 

instruments of gaming as such, or of the house, enclosure, room, 
vessel or place, cr otherwise howsoever for gaming purposes. 

Section 5 comes under a separate head “ Arrest without warrant, 
etc., for offences in public places,” and provides as follows :— 

A police officer may arrest without warrant any person who in any street or 
‘thoroughfare or place to which the public have acces;, and within the view of such 
police officer, — . 

(a) solicits or collects stakes for the game of ¢ or any other game or pre« 
tended game of a like nature; or 
(b) plays for money or other valuable thing with any instrument of gaming ; 
or 
(c) sets birds or animals to fight; or 
(d) being there present aids and abets such public fighting of birds or 
anim 
I think this section clearly contemplates that the gambling referred 
to is in an open space and within the view of the police constable on his 
beat. Section 6 on the other hand prescribes a special procedure for 
‘searches in any house, enclosure, room, vessel or p/ace used as a com- 
mon gaming-house. | 

Sections 10 and 13 provide penalties for the class of offences referred 
to in section 5 as ‘ offences in public places,” while sections 11 and 
12 deal with the offences referred-to in sections 6, 7, 8, and 9 which 

-refer:to“ common: gaming-houses.*.. - kee 

It may be noted that the word “ place "’ occurs in both sections § and 
6, but if read in conjunction with the preceding words it would in the 
first case appear to apply to open spaces to which the public can resort 
practically without let or hindrance even though private rights may 
exist, while in the latter, to buildings or enclosur.3 which are owned 
by private persons and whose rights require safe-guarding, : 

Mr. Agabeg has cited Maluba Mariah and others v.Queen-Empress 
{1). In that case the learned Recorder held that a mill-compound was 
not a public place under the Gambling Act. The case was decided in 
March 1898. -~Act No. III of 1867 had then been amended by Act XVI 
of 1884, but the alteration appears to have escaped the Icarned Recor- 
der’s notice, for he cites various Indian rulings which referred to “ public 

lace.” , , 
_ Mr. Giles for the Crown relies chiefly on the fact that legislation 
both in England and Burma has been to extend the meaning of the term 
“ public places.” | 


(x) (1898) 4B. L. R., 99. 
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As far as England is concerned this is apparent from a comparison of 
the terms used in section 4 of 5 Geo. IV, c. 83, with section 3 of the Va- 
grant Act (Amendment Act) of 1873. The words in this first Act are :— 

Every person “playing or betting in any street, road, highway or other open 
or public place,” etc., * * shall be deemed a rogue and vagabond. 

While in the latter Act the words are :— 

“any street, road, highway or other open and public place or any open place to. 
which the public have or are permitted to have access.” 

The only cases cited, in which the word ‘‘ place” in these Statutes 
has been applied -to covered places, are Ex-parte Freestone (1) where 
the Court intimated an opinion that a railway carriage might be a pub- 
lic place within the meaning of 5 Geo. IV, c. 83, section 4, 2f used on the 
yvatlway, and a latter case reported in Col. 587, Vol. 7, Mewes’ Digest, 
where the Court held that the fact of access being dependent on the 
payment of a railway fare would not affect the question. 

It may be noted, however, that these Acts deal with rogues and 
disorderly persons and not solely with the suppression of gambling and 
gambling-houses. 

As far as this Province is concerned it seems probable that section 13 
of Act III of 1867 was amended by Act XVI of 1884, in conformity with 
the English decisions cited by Mr. Giles, in which the Judges held that 
a ‘ public place ” meant ‘‘a place to which the public have access.”’ 

The ruling of the Special Court given in Queen-Empress vy. Nga 
Hmat Gyi (2) was given after the Act of 1884 was passed. 

I am not aware of any decision that has held a shop to be a public 
place within the meaning of any of the Acts or Statutes cited at the hear- 
ing of the case. 

It does not seem necessary to give the word “ place” that occurs in 
sections 5 and fo of the Burma Gambling Act so wide a signification. 
A licensed vendor of toddy is liable to forfeiture of his license and a pro- 


secutién under section-52 of the Excise Act if he permits gambling in 


“his shop. > 


Other shopkeepers would render themselves liable to a prosecution 
under sections 17 and 12 of the Burma Gambling Act if they permitted 
gambling as an attraction to draw customers. 

J would therefore answer the first question as follows :— 

A. licensed toddy-shop is not a place to which the public have access. 


‘within the meaning of sections 5 and 10 of the Burma Gambling Act of 


1899, and therefore the accused are not liable to punishment under 
section 10, 

This answer renders it unnecessary for me to determine the other two 
quéstions in this reference. | 

Thirkell White, C.¥.—The allegation against the accused was that 
they played for money with cards in a licensed tari shop, ‘The first 
question under reference is practically whether a licensed tavz shop is. 
a “place to which the public have access’ within the meaning of that 
phrase as used in section 10 of the Burma Gambling Act. 


(a) L. J., 25 Exch., page: 120. } (2) (1885) S. J. L. B., 317- 
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It will be convenient to set forth the course of legislation in respect 
of this section. The Public Gambling Act, 1867, applied to the 
Punjab, the North: West Provinces and Oudh, Assam, the Central Pro- 
vinces, and Burma. Section 13 of that Act rendered liable to punish- 


ment “any person found playing for money * . # * with 
cards * * or other instruments of gaming * * 
+ in any public street, place, or thoroughfare." The Burma Gam- 


ing Act, 1884, amended this section in Burma only, and for the words 
‘‘ public street, place, or thoroughfare ” substituted the words “ street, 
or thoroughfare, or place to which the public have access.” The Act 
of 1884 was repealed and the Act of 1867 ceased to be operative in 
Burma at the commencement of the Burma Gambling Act, 189g. Sec- 
tion 10 of that Act, which adopted the wording of section 13 of the Act 
of 1867 as amended by the Act of 1884, is (so far as material to the 
present case) as follows :— 

“ Any person who in any street, thoroughfare, or place to which the public have 
access ° * * plays for money Wi * * 
with any instrument of gaming.” 

There are thus no Indian Rulings on the construction of the phrase 
in this Act, ‘ place to which the public have access.’ Such rulings as 
there might be would relate to the construction of the phrase ‘‘ public 
place.” The only Burma cases cited are also both concerned with 
the meaning of that phrase. Althongh, from the preamble of the Act 
of 1884, it may be gathered that it was the object of the Legislature to 
extend and not to restrict the scope of section 13 of the Act of 1867, 
and therefore that the phrase “ place to which the public have access ” 
is of wider signification than the phrase “ public place,” I do ngt find 
that much light is thrown on the present case by any Indian ot Durie 
ruling. | 

The cases which may he of assistance are those in the English Courts 
where similar -words,.used in, Acts for the suppression of certain kinds 
:¢f gambling have been discussed. -The only English case which has a 
direct application to the present case is that of Langrish v. Archer (1). 
In that case the question for decision was whether persons who gam- 
bled in a railway carriage in the course of a journey were liable to 
conviction under the Statute which rendered punishable “ every per- 
son playing * * * in any street, road, highway, or other 


open and public place or in any open place to which the public have 


or are permitted to have access,’ Although it was conceded that a 
railway carriage was not an open and public place of the same charac- 
ter as a road or highway, effect was given to the additional werds of 
the section, and it was held that a railway carriage in which passen- 
gers were actually travelling was included in the words “ any open 
place to which the public have or are permitted to have access.” The 
main reason for the decision seems to have been that the Company 
could not exclude any person from the carriage while there was room 
and he was ready to pay his fare. Lord Coleridge, C.J., said :-— 


“ When this condition is complied with the public have access to the carriage 
as they have to a highway, and the section nowhere says that “ access ” is to 


mean access without the obligation of paying anything for it.” 
(1) L. R. (1882) 10 O B.D., 44, 
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Although, therefore, the above case interprets the words ‘ to which 
the public have access” and not the words “to which the public are 
permitted to have access,” which do not occur in our Act, it is not a 
definite authority for the proposition that a place from which the pro- 
prietor could exclude the public at will is a place to which the public 
have access. Now it is admitted that a tari shop stands on the same. 
footing as any other shop; and it is not contended that the tar# shop- 
keeper is bound to admit any one into his shop or to serve him with 
tari. It is urged that the phrase under consideration refers to and in- 
cludes only a place to which the public have access as of right. 


The reasons in favour of the adoption of this construction are, it 
seems to me, the distinction drawn in the English Statute (36 and 
37 Vic., c. 38) between a place to which the public have access and a 
place to which the public are permitted to have access; and the 
ground indicated above as the basis of-the decision in respect of ‘the 
railway carriage. If the words ‘place to which the public have 
access” mean and include any place to which thev have access as a 
fact whether by right or by leave, then addition of the words “ to which 
they are permitted to have access” seemsunnecessary. If the Railway 
Company had the right to exclude any one at their pleasure, the deci- 
sion in Laugrish v. Airchey (1) might have been different. On the 
other hand, if the phrase as used in the Burma Aci means only a 
place to which the public have access as of right, it is difficult to see 
what could have been the object of substituting it for the phrase 
‘public place.” There are no doubt places to which, though they 
are private property, the public have access as of right. Possibly 
a railway carriage on a journey may be sucha place. A field 
over which the public have a right of way would certainly be such 
a place. But it is improbable that the Legislature would have alter- 
ed, in order to extend its scope, the wording of section :3 of the 


Public Gambling Act, 1867, for. the purpose of including these very 
_exceptional-cases.--Even the. word: public place.’ has been held to 


include a £wiz, or stretch of private fields, from which the crops have 
been reaped. ([(Queen-Empress v. Amat Gy (2)}. If this case was 
well decided, it would seem that a ‘‘ place to which the public have 
access,” which isa phrase of more extended scope than the expres- 
sion “ public place,” may well be held to include and mean a place, 
whether private or public, to which, as a matter of fact, the public have 
access. It seems to me that this 1s the correct construction of the sec- 
tion and that, so far as concerns the words *‘ to which the public have 
access,” a farz shop, or any other shop open to all comers, 1s within the 
meaning of the phrase Doubtless a shup might be opened for the 
exclusive use of certain classes of people. But it is not suggested that 
there is any exclusion or restriction in the case of thistavishop. And 
when a shop is kept for the use of persons of all classes, when the 
public are not merely permitted but invited, explicitly or implicitly, to 
enter it, | think that in the ordinary and reasonable use of the words, 





(1) L, R. (1882) 10 Q. B.D. 44. | (2) (1885) S. J. L. B., 317. 
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it is a “ place to which the public have access.” In this a shop dif- 1904, 
fers from a Club, to which only members and their friends have access, | 
‘ ; Au Kon 
as a matter of fact; and from a private house to which access is a. 
eyen more narrowly restricted. Kinc-EMPERoR, 


There remains, however, another question, whether the word “ place” 
should be construed as meaning a place of any kind, or a place of the 
same kind as a street or thorotighfare. The general rules of construc- 
tion, when words susceptible of analogous meaning are used together, 
or when specific words are followed by a word of general import, are 
thus laid down :— 


** When two or more words susceptible of analogous meaning are coupled together, 
noscuntur a soctis ; they are understood tobe usedin theircognatesense. They take, 
as it were, their colour from each other; that is, the more general is restricted to a 
sense anologous to the less general. The expression, for instance, ‘ places of public 
resort’ assumes a very different meaning when coupled with “roads and streets” 
from that which it would have if the accompanying expression was “‘ houses (1).” 


“The general word which follows particular and specific words of the same 
nature as itself takes its meaning from them, and is presumed to be restricted to the 
same genus as those words: or, in other words, as comprehending only things of 
the same kind.as those designated by them; unless, of course, there be something 
to shew that a wider sense was intended.” 

On the other hand, it is said :-— 


“The restricted mens which primarily attaches to the general word, in such 
circumstances, is rejected when there are adequate grounds to shew that it was not 
used in the limited order of ideas to which its predecessors belong. If it can be seen 
from a wider inspection of the scope of the legislation that the general words, not- 
withstanding that they follow particular words, are nevertheless to be construed 
generally, effect must be given to the intention of the Legislature as gathered from 
the larger survey.(2).” 

The most recent cases in which the meaning of the word “ place” has 
been considered, with reference to the doctrine of e7usdem generis, are 
~-the.two.cases of Powell vy. Kempion Park Race Course Company in-the 
x=:Court of Appeal (3) and.in the House of Lords (4) respectively. - In all 
the judgments delivered in these two cases, it is, I think, laid down or 
assumed that the word “ place” must have some limitation, and that 
the limitation must be gathered from the nature of. the specific words 
preceding it, the mischief indicated in the preamble and the intention 
of the Legislature as understood from a general survey of the Statute 
being also taken into account. So in the section under consideration, 
the word “ place” must have some limitation, for if it merely meant 
a place of any kind there would be no object in prefixing the words 
‘street or thoroughfare.” It would have been sufficient to say ‘‘ Any per- 
son who in*any place to which the public have access.” The introduc- 
tion of the words “ street or thoroughfare,” according to the recognised 
rules of construction, renders it necessary to construe the word “ place”’ 
which follows them as meaning a place akin to or of the same nature 
as a “street or thoroughfare, ” unless a survey of the Act as a whole in- 





(t) Maxwell on the Interpretation of Statutes, 3rd Edition, page 461. 
(2) lbid, page 475. 1 — (3) (1897) 2 O. B., 242. 
(4) (4899) A. C., 143. 
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dicates that the Legislature clearly had adifferent intention. Now, the 
objects of the Burma Gambling Act, as stated in the preamble, are 
three-fold :—(1) the punishment of public gambling ; (2) the punishment 
of the keeping of common gaming-house; and (3) the suppression of 
certain forms of gaming. Sections 5 and 10 of the Act provide for the 
arrest and punishment of public gamblers. These are provisions quite 
distinct from those sections which deal with the keeping of common 
gaming-houses. And ineach case the place where the gambling against 
which the sections are directed is carried on is described as a “ street 
or thoroughfare or place to which the public have access.” The doctrine 
of eyusdem generts is not a new invention. It was well known before 
the enactment of the Burma Gambling Act ; and | cannot think that it 
was not present in the mind of the Legislature when it inserted the 
specific words before the word of more general import. I think that 
sections 5 and 10 of the Gambling Act are aimed at gambling in streets 
and thoroughfares and other similar places to which the public have ac- 
cess, and that gambling in houses is dealt with in other parts of the Act 
and under different conditions. I therefore concur in the answer pro- 
posed by Birks, J., to the first question in the reference. 

In view. of this opinion, it is not necessary to express an opinion 
on the other two questions. 

Fox, F.—I concur with my learned colleagues in the answer which 
they propose to give to the first question referred. | 

The answer being in the negative and involving the acquittal of the 
accused, it is unnecessary to consider the other questions referred, 





Before Str Herbert Thirkeli White, K.C1.£., Chief Fudge, 
and Mr. Fustice Birks. 


_NGA SAN 2, KING-EMPEROR, __ 


se sh Pose . Muyder--Provocation—Indian -Penal Gode,-82-§024 . 
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' The fact that the accused, who was convicted of murder, was intoxicated 


does not affect the presumption as to his intention and cannot relieve him of 
responsibility for his action, But it may be considered in estimating the probable 
effect on his mind of the words or actions of others, and in determining whether pro- 
vocation given was grave and sudden. 


King-Emperor v. Nga Tha Sin, 1 L. B, R., 216, referred to. 


Thirkell White, C.¥—1 think that there is no reason to dissent 
from the conclusion of the learned Additional Sessions Judge as to 
the facts of this case. It is proved beyond reasonable doubt that Nga 
Kyaw Zaw died from the effects of blows delivered by the appellant 
Nga San, the weapon used being a carpenter's axe. The blows were 
delivered on the head with such force that the skull of the deceased 
was fractured in two places and the base of the skull was also frac- 
tured. It appears that the deceased and the appellant had been drink- 
ing, though it is not clear that they were actually drunk. It also 
appears that the deceased, a little while before the commission of the 
crime, did insult the appellant, in the drinking shop, Further, there was 
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a quarrel immediately before the commission of the crime. The ap- 
pellant is said to have pulled the deceased’s jacket ; and the deceased 
certainly assaulted the appellant with an umbrella. The appellant 
thereupon struck the deceased on the head with the blunt side of an 
axe and as he Jay on the ground struck him again, one or two blows. 
There can be no doubt that the act -by which death was caused was 
done with the intention of causing such bodily injury as the appellant 
knew to be likely to cause death. The case falls within the second, 
if not within the first clause of section 300, Indian Penal Code. 

The fact, which may be taken as established, that the appellant 
was more or less under the influence of intoxicatirg liquor does not 
affect the presumption as to his intention and cannot relieve him of 
responsibility for his action. The offence committed was murder 
unless it falls within the scope of one or other of the exceptions to 
section 300, Indian Penal Code. 

There is evidence that the deceased struck the appellant on the 
breast with an umbrella immediately before the fatal blows were 
delivered. This is stated by only one witness, but another witness 
speaks to the deceased aiming at the appellant, or seeming to be about 
to strike him, with an umbrella. There seems no reason to disbelieve 
the evidence of Maung Pe, who says that the appellant was actually 
struck by the deceased. It was in return for this blow that the appellant 
attacked the deceased with the hatchet which he had in his hand and 
inflicted injuries which caused immediate death. 

The exceptions which may possibly apply are exceptions 1 and 2 
to section 300, Indian Penal Code. Ido not think that the case can 
be held to fall under section 300, Indian Penal Code. For | find it diffi- 
cult to hold, even if it be conceded that the appellant acted in exercise 
of the lawful right of private defence, that he had not the intention of 
doing more harm than was necessary for the purpose of that defence. 


. The continuance of the assault after the deceased had fallen. to. the . 


: ground renders.that position untenable. 


‘2 va we a 


But the question whether the appellant was’ not deprived of the 


power of self-control by grave and sudden provocation seems to me 
more worthy of consideration. And in connection with this question, 
the fact that the appellant was more or less intoxicated seems to me to 
be of very great importance. Although intoxication cannot be con- 
sidered as affecting the intention of the accused (Section 86, Indian 
Penal Code), it is a fact to be taken into account in forming a judg- 
ment as to the accused’s state of mind. An act which might not 
seriously provoke a sober man might provoke a drunken man to an 
extremity of frenzy. There is no rule or principle of law which pre- 
vents the recognition of this possibility. The fact that a man is intoxi- 
cated may rightly be taken into consideration in estimating the proba- 
ble effect on his mind of the words or acts of others. In this case, it is 
in evidence that the deceased insulted the appellant when they were 
drinking together and that the appellant made no reply, To take the 
view of the sequence of events presented by the witness Maung Pe, the 
two nien were quarrelling outside a shop ; the appellant pulled the de- 
ceased’s jacket and the deceased struck him with his umbrella. Then 
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the appellant struck the deceased with a hatchet which he had in his 
hand. Now, it seems to me most likely that, in his semi-drunken state, 
the appellant was moved to sudden fury by the blow with the umbrella, 
A blow might be held to constitute grave and sudden provocation even 
in the case of a sober man. It is still more likely to do so in the case of 
aman already excited by drink. I think, on the evidence, it is reason- 
able to hold that the appellant was deprived cf the power of self-control 
by grave and sudden provocation. The question remains whether, by 
pulling the deceased’s jacket, the appellant sought, or voluntarily pro-- 
voked, the provocation, as an excuse for killing or doing harm to the 
deceased. The witness, Maung Pe, says that this seemed to him to be 
a challenge to fight, This may be so; but after all it is merely the 
opinion of the witness and the act may wear a different complexion. 
It is difficult to believe that, in the state in which the appellant is said 
to have been, he pulled the deceased's coat in order that the deceased 
might attack him and that he might then have an excuse for striking 
him with the hatchet in his hand. If he had, at this time, intended to 
use the hatchet, it is more likely that he would have done so in the first 
instance when he came up with the deceased. 

For these reasons, I am of opinion that the appellant should be given 
the benefit of exception 1 and that the conviction should be changed 
to one of culpable homicide not amounting to murder. The case falls 
within the first part of section 304, Indian Penal Code; and should be 
visited with the severest penalty allowed by that section. The appellant 
acted with much ferocity and deserves a heavy sentence. I would set 
aside the capital sentence and under section 304, Indian Penal Code, | 
would sentence the appellant, Nga San, to transportation for life. 

The Additional Sessions Judge will find guidance as to the. princi- 
ples which he shouid adopt in passing sentences on convictions of 
murder in the Full Bench case of Crown v. Tha Stn (1) which is the 


ruling authority on the subject. Earlier rulings which are not con- 
sistent therewith should not be followed. ee 


Birks, F¥.—1 concer. 
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Before Mr. Fustice Birks. 
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Indian Penal Code, s. 394—Identification—Evidence, 
A conviction should not be under section 397 alone, which merely provides a 
minimum sentence, but under one of the preceding sections read with section 397. 
It is seldom safe to convict on the evidence of a single witness as to identification, 
when the identification has been made after dark and the witness has at first pro- 
fessed to be unable to identify any one. 


Tha Zan v, Crown, 1 L. B. R., 292, referred to, 

The District Magistrate has gone into the evidence carefully and 
convicted the accused under section 397 of the Penal Code and sen- 
tenced him to seven years’ rigorous imprisonment which was commuted 
to seven years’ transportation. 


(1) 1 L. B.R,, 216, 
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The conviction, if maintained, should be under section 394 read 
with 397 as the latter section merely provides for a minimum sentence 
either in a case of robbery or. dacoity. The attention of the District 
Magistrate is also invited to the latest orders of this Court as to the 
proper procedure under section 59, Indian Penal Code, in Zha Zan 
v. Crown(i). lI admitted this appeal as the case against the accused 
depends wholly on the identification by the complainant, Maung 
Pyaung, an old man of 54, at a time when, as the District Magis- 
trate remarks, it was so dark that a man cannot recognize his own 
brother. . 

It is admitted also that the complainant at first told both Maung 
Thin and Maung Tha Myat that he could not recognize anybody, 
He says he did not mention the name of the accused Tha Hmu till he 
got to his house ; he admits that he did not mention his name to his 
nephew Nga Hme because he did not ask him who had cut him. 


Maung Myat Hmaing says it was on the cart on the way back that 
complainant first mentioned the name of the appellant and that Ma 


Kyu was then present. Ma Kyu corroborates this statement, and- 


both these witnesses say the complainant seemed wandering in his 
- mind at that time. Maung Tha Myat says he questioned the com- 
plainant at night as he thought possibly that the complainant had not 
answered consciously. It seems rather curious that he was not told 
that complainant had mentioned the accused’s name in the cart on the 
way back. All these witnesses are related to the complainant. 


The evidence of Maung Thin, the- headman, is the most valuable. 
It appears that the complainant was able to tell him a good deal as he 
said he told the robbers he had no money and that there were two men. 
Had he really identified Tha Hmu nis name would be the first thing 
he.would naturally mention. 6a . 

No doubt all these witnesses seem ‘to think that ‘complainant.was 
not in full possession of his senses when first questioned and there 
does not seem any adequate motive for making a false charge. 


On the other hand, the accused called his wife and other witnesses 
to prove an a/iéz. They seem to remember the date as a pomgyt went 
to an ahlu that day. I do not think sufficient reasons have been given 
for discrediting these witnesses. 


There is ne doubt that the complainant was attacked by two rob- 
bers, but I very much doubt his identification of the appellant. It is. 


rarely safe to convict a man on the evidence of a single witness as to, 


identification especially when this identification is made after dark and 
the witness has at first professed to be unable to identify any one. 


For these reasons I set aside the conviction and direct the acquittal 


of the appellant. 





: (1) ay Pt B. R., 292. 
15 


1904. 


Taa Huu 
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Before Stv Herbert Thirkell White, K.C.1.E., Chief Fudge, 
J and Mr. Fustice Birks. 


S.T. MacINTYRE v. THE SECRETARY OF STATE FOR INDIA IN 
COUNCIL. 


Messrs. Cowasjee and Cowasjee—for appellant (plaintiff). 


Land Acquisition Act (I of 1894)—Reference to Court—Procedure. 


When a reference is made to the Court under section 19 of the Land Acquisition 
Act (1 of 1894), the proceedings in the Court are intended to constitute a separate 
inquiry and must terminate with a specific award. A mere dismissal of the appli- 
cation is not-contemplated by the Act. 


Thirkell White, C.¢—By Revenue Department Notification No. 
184, dated the 22nd May 1902, it was declared by the Local Govern- 
ment under section 6 of the Land Acquisition Act, 1894, that certain 
land in the Hanthawaddy District was required for the purpose of a 
necropolis for East Rangoon, The appellant, Mr. S. T. MacIntyre, 
owned two plots of this land, shown on the map in the Collector’s 
proceedings as holdings Nos. 56 and 58, aggregating 4 acres. He 
claimed as compensation a sum of Rs. 9,697, made up as follows :— 


Rs. 
Four acres of land at Rs. 1,200 an acre __,., js “800 
House valued at... or za iat 150 
‘Trees... se% ‘Rs +8 ws 4,609 
Eight wells se an vas 80 


Total ws 6,697 


After recording evidenc:, the Collector awarded Rs. 2,300 made up 
as below :— 


; Rs. 
Four acres at Rs, 500 a a we = 2,000 
Fifteen per cent. . sis va 3 200 





| £i75 ai¢raseerkOtal. — Toor 2,400 


Mr. MacIntyre required the matter to be referred to the Court and 
a reference was made accordingly to the District Court. 

The District Court seems to have treated the proceedings for the 
determination of the objection partly as an appeal and partly as an 
criginal proceeding, It took evidence but it seems to havé considered 
also the evidence taken by the Collector. This is not quite clear 
from the proceedings in this case; but it is obvious in another case in 
which the appeal. was heard with this appeal. The Judge made no 
award but dismissed the application with costs. 

It may be convenient to state for the guidance of District Courts 
when. dealing with cases of this nature, the proper procedure to be 
observed. The reference to the Court is not, in strictness, an appeal 
in the technical sense of the word.- The Judge is bound, after hearing 
the objector, to make an award, A mere dismissal of the application 
ig not contemplated by the Act. It seems to be the intention of the 
Act that the Judge of the Court should hold a separate enquiry. He 
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may and should take into consideration the reasons assigned by the 1903. 
Collector for his award. But if it is intended to treat all or any of the s 7 wactnryreg 
evidence recorded by the Collector as evidence in the proceedings for 7 


the determination of the reference, this should be clearly stated on Tux Secretary or 
the Court’s record; and the assent of the parties should be obtained. STATE For Inia. 
Except with the consent of parties, it does not appear that. evidence are 
before the Collector can be considered as evidence in the case before 
the Court. But the main point to be borne in mind is that the pro- 
ceedings inthe Court are intended to constitute a separate enquiry 
and that they must terminate with a specific award. 

The learned Fudges then dealt with the facts of the case. 


Before Mr. Fustice Birks. Criminal Revisior 
KING-EMPEROR v7. APPULSAWMY. SS 136 of 1904. 
Attempt to commit suictde—Section 309, Indian Penal Code—Furisdiction— : ed 2th, 
Revisional power of High Court. roe 


Severe sentences should not be passed in cases of attempt to commit suicide, 
where the accused suffers from a bodily affection which is likely to cause him acute 
mental depression. 

Sub-section 5 of section 439, Criminal Procedure Code, does not debar the 
Chief Court from dealing with a case on revision reported by the Sessions Judge or 
District Magistrate of his own motion and not on the application of the accused 
who could have appealed but did not do so, 

I concur with the learned Sessions Judge in thinking the sentence 
of six months’ simple imprisonment passed under section 309 was 
needlessly severe under the circumstances described. Clause 5 of | 
section 439, Criminal Procedure Code, does not appear to oust the 
jurisdiction of this Court to deal with cases reported by the District 
Magistrate or Sessions Judge who has examined a record under 
section 435, Criminal Procedure Code, from a perusal of the monthly 
-conyjction statement. .. It is not quite clear from the order of reference | 
whether this was the case or whether the aceused--applied himself to. 
the Sessions after the period of appeal had expired. The Sessions 
Judge will be asked to report on this point before final orders are 
passed. 

Read report of the Sessions Judge. It appears that this reference 
was made by the Judge of his own motion and not at the instance of 
accused. It would be desirable in future that this should be clearly 
‘stated in the order of reference. For the reasons stated in his order of 
reference the sentence is reduced to. three months’ simple imprisonment, 


Before Sir Herbert Thirkell White, K.C.1E., Chief Fudge, Criminal 
Mr. Fustice Birks and Mr. Fustice Bigge. me pe 
| 0.r0 
KING-EMPEROR. +. MAUNG LAT. 1904- 
z , ‘ 7 . February 
Mr. Giles, Assistant Government Advocate,—for the Crown, agrd 
Criminal Procedure Code, section 556—OQuashing of commitment made by 1904, 
Magistrate personally interested —Spections 215, 532. — 


_ The District Magistrate, without obtaining the permission of the Court to which 
an appeal lay from his Court, committed to Sessions acase in the investigation of 
which he had taken an active part as District Superintendent of Police. 


To04, 


Kinc-EMPEROR 


cup 
Maune Lar, 


ai 
Le 
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Commitment quashed by the Chief Court on revision, after reference to sections 
215 and 532 of the Code of Criminal Procedure. 


Thirkell White, C.f.—\t appears from the report of the learned 
Additional Sessions Judge and from the papers which have been 
es before us that the District Magistrate of Salween who is also 

istrict Superintendent of Police took an active part in the preliminary 
“investigaticn of certain charges brought against the accused Maung 
Lat, who is an Inspector of Police, and wrote for and obtained sanc- 
tion for. his prosecution. He did this in his capacity of’ District Super-: 
intendent of Police. The enquiry was not a Magisterial enquiry but. 
either a Police investigation or a Departmental enquiry. After this, 
in his capacity of District Magistrate, Mr. Hertz enquired into the 
charges against Maung Lat and committed him for trial. 


The Additional Sessions Judge represents that, under section 556 
of the Code of Criminal Procedure, the commitment is bad as the 
District Magistrate was disqualified from committing the case. His 
only doubt was whether he could himself quash the commitment 
and direct a fresh enquiry under section 532, Criminal Procedure Code, 
or whether the commitment should be reported to this Court to be 
dealt with under section 215, Criminal Procedure Code. 


I think it is clear that the case does not fall within the scope of sec- 
tion 532 of the Code of Criminal Procedure. ‘That section refers to a 
commitment by a Magistrate purporting to exercise powers duly con- 
ferred, which were not so conferred. There is no suggestion in this: 
case that the District Magistrate purported to exercise powers not 
duly conferred. It is not suggested that Mr. Hertz is not the duly 
appointed District Magistrate; the only question is whether he was. 
personally disqualified from exercising his powers as District Magis- 
trate in this particular case, , 


“> STF ssction”™532 of the Code-of Criminal’ Procedure does not apply, 


_— 


‘the case must-apparéently be dealt with under’ the revisionary. powers. 


of this Court. Section 215 which has been cited is not an enabjing 
but a restricting section. It does not expressly authorize the High 
Court to quash a commitment. It merely declares that a commitment 
once made by a competent Magistrate can be quashed only by the: 
High Court and only on a point of law. ‘This does not mean that the: 
High Court cannot quash a commitment made by some one who is not 
a competent Magistrate. In quashing a commitment the High Court. 
acts under the revisionary powers conferred by section 439 of the Code 
of Criminal Procedure, with reference to clauses (c) and (@) of section. 
423, sub-section (7). But its powersare limited by section 215. % It: 
seems to me that it would be absurd to hold that the High Court may 
quash a commitment by a competent Magistrate and cannot quash a. 
commitment by a Magistrate who was not competent.to make it, In 
view of the exceedingly doubtful nature of the interpretation of the 
term “‘competent Magistrate” I do not think it can safely be held that 
a commitment by a Magistrate who is considered not to be competent. 
is in itself void and does not need to be quashed, " 
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In this weeWs it = to me unnecessary to oe es in 1904. 
this case, the District Magistrate was not competent because he was Ss 
disqualified, or whether, though competent, he was disqualified. a 

- There is no doubt that the District Magistrate was disqualified by © Mavune Lar, 
section 556 of the Code of Criminal Procedure from committing this — 
case for trial. The section expressly prohibits a Magistrate, except 
with the permission of the Court to which an appeal! lies from his 
‘Court, to try or commit for trial any case in which he is personally in- 
terested. The explanation then provides that a Magistrate shall not 
be deemec to be personaliy interested in any case by reason only that 
he is concerned therein in a public capacity. But the illustration to 
the section shows that when in a public capacity a Magistrate directs 
a prosecution he is disqualified from trying the case. The effect of the 
section and illustration seems to me to be perfectly clear and simple. 
The mere fact that the District Magistrate is also District Superin- 
tendent of Police does not of itself disqualify him from trying or en- 
quiring into cases investigated by the police of his District. But the 
section does disqualify him from dealing as a Magistrate with any case 
in the police investigation of which he has taken more than a formal 
part. That is what the District Magistrate did in this case; and 
unless he obtained the permission of his Appellate Court he was dis- 
qualified from committing this case for trial. I do not think that per- 
mission can be given after the provisions of the section have been con- 
‘travened. 

The inconvenience alluded to in the course of this reference may be 
obviated by the District Magistrate abstaining from personal concern 
in police investigation ; or by his applying to the pe peute Court for 
leave to try or enquire into any specified case in which he has been so 
concerned. 

_ | would quash the commitment of Maung Lat and direct that a fresh 
enquiry be held by the District Magistrate of That6n. » ..- : : 

Bigge, F.—! concur. 7 

Birks, F.—I concur in the judgment of the learned Chief Judge but 
-would like to add a few remarks. 

A somewhat similar point came before me in Criminal Miscellaneous 
No. 33 of 1903, Atng-Emperor v. Po Aung and others. In that 
case the first accused objected to being tried by the District Magistrate 
for similar reasons. This objection was at fizst overruled on the ground 
‘that the District Magistrate had merely been compelled to initiate the 
proceedings as the District Superintendent of Police was ill and other 
responsible police officers prevented by various causes from taking up 
‘the case. On a subsequent reference by the District Magistrate the 
case was transferred for trial to another District. . 

In the present case I find-that the District Magistrate took action 
under section 191, Code of Criminal Procedure, and informed -the ac- 
cused he would not be tried but committed to Sessions. The accused 
maintained his objection. 

I think it is clear-from the terms of section 190 (c) that the “ know- 
ledge or suspicion”’ therein -referred.to is tha: which is obtained ‘as a 
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neds “Magistrate” and not as a police officer after an investigation in this. 
Kinc-Emperor Capacity. Ifan accused objects on the ground that the Magistrate 

Ve has taken an active part in the investigation the proper course is to 
MaunG Lat, apply for leave to make a committal or to transfer to some other Court. 


For these reasons I concur in the order proposed. 











Criminal Appeal Before Sty Herbert Thirkell White, K.CJ1.E., Chief Fudge. . 


a iecce PAUNG NGA AND FOUR OTHERS v. KING-EMPEROR. 
24th, Messrs. fordan and Villa—for the appellants. 
pans Mr. Giles, Assistant Government Advocate,—for the Crown, 


Gambling Act—Meaning of term “* repor ” in sections 6 and 14. 


The expression “ report ” in section 14 of the Gambling Act includes any report 
of a Police Officer, and not only the report prescribed by section 6, subesection (4),. 
in cases where a house has been searched under a warrant. 

Duty of Police in proceedings under section 6 of the Gambling Act explained, 

King-Emperoy v, Po Thin, 2 L. B. R., 146, referred to, 

The appellants Paung Nga, Chit Ba, Sa Wa, Wa Ki and Sun Sein: 
have been convicted under section 12 of the Burma Gambling Act and 
have been sentenced each to rigorous imprisonment for six weeks. 


The first point taken in this appeal is that there was no complaint, 
report, or information before the Magistrate within the meaning of 
section 14 of the Gambling Act, to enable him to take cognizance of 
the offence of which the appellants were accused. The facts are as 
follows. The Commissioner of Police issued a warrant after strict 
compliance with the provisions of section 6 of the Gambling Act. The 
warrant was addressed to Mr. Burke, Superintendent of Police, by 
whom it is endorsed as executed, the endorsement being dated 2oth 
December. The only report onthe record is a paper signed by a 

--police officer-in which: he‘records ‘that Mr. Burke. laid ‘information at 
‘the Police-Station- to the effect * that he- had applied for-a warrant and. 
made a raid and caught certain persons mentioned and seized certain 
gaming implements. The accused were said to be brought and the 
information given at the station. The five appellants are among the 
persons named. This paper is signed by Maung Po Chein and appa- 
rently purports to be the record of an information laid at a Police: 
Station. Mr. Burke’s signature is also on it ; but whether he signed as 
informant or countersigned as Superintendent of Police, it is impossi- 
ble to say. There is also on the record a form headed “ Burma 
Gambling Act, Charge Sheet,” signed by Mr. Burke and dated 22nd 
December, which is a convenient record of various points, 


The contention of the learned counsel for the appellanis is that 
under section 6, sub-section (4), of the Gambling Act, Mr. Burke was 
bound after execution forthwith to submit the warrant to the nearest 
Magistrate empowered to take cognizance of offences otherwise than. 
on complaint or Police Report, together with a report of the proceed- 
ings under the warrant ; and that this is the only report on which 
under section 14, clause (‘ofthe Act, the Magistrate could take cog- 
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nizance of the offence alleged to be committed by the accused. It is 
no doubt the case that the word “report” in section 14, clause (4), 
does include the report which is required to be made under section 
6, sub-section (4). But I do not see any reason whatever for thinkin 
that when proceedings are taken under section 6, the effect is to restrict 
the meaning of the term “ report” in section 14, clause (4), to the report 
required by section 6, sub-section (4). The Full Bench Ruling in the 
King-Emperor v. Po Thix (1) enlarged the meaning of the term “ police 
report” in section 190, sub-section (7), clause (4), of the Code of Criminal 
Procedure. In my judgment is that case I suggested the probability 
that in section 14 ofthe Gambling Act the term report was not restricted 
to a report under section 6. The point having now come up for deci- 
sion, | have no hesitation in deciding that the term is not so restricted. 
The Legislature has provided careful safeguards for the due prosecu- 
tion of public gambling and against the abuse of the law on this sub- 
ject. I think that.if it had intended to provide that when a house has 
een entered under section 6 of the Gambling Act, a Magistrate should 
not take cognizance of an offence committed under the Act by persons 
arrested under the warrant except on the report prescribed in sub- 
section (¢) of that section, it would have made a specific provision to 
that effect. In my opinion the expression “report or information” 
in section 14 of the Act hasa very wide significance and any report of a 
police officer is included in the term ‘‘report"’ as used in that section. 
In the present case, it seems tome that when the report or infor- 
mation signed by Po Chein and Mr. Burke was placed before him, the 
District Magistrate had sufficient legal material before him to justify 
him in taking cognizance of the offences charged against the accused. 
I am bound to say, however, thatin my opinion the paper signed by 
Po Chein and Mr. Burke isnot the report contemplated by section 6 
,of the.Gambling Act. regret that, although I haye already on,at least 
one occasion. especially called the attention of the. Rangoon Police to. 
the provisions of section 6 of the Gambling Act, my remarks seem to 
have been entirely unheeded. I do not see how! can make the law 
clearer than it is in section 6, sub-section (4) ; but | will endeavour to do 
so. Whena police officer, in this case Mr. Burke, has executed a 
warrant under that section, the law requires him forthwith, that is 
with the least practicable delay, to submit the warrant to a qualified 
Magistrate, that is, either to the District or Subdivisional Magistrate. 
When so submitting the warrant, he must send with it a report of the 
proceedings taken under it. He must make this report to the Magis- 
trate, not to the nearest Folice Station. He must also send any per- 
son arrested and all articles seized with the report and warrant to the 
Magistrate. If he cannot produce the accused before the Magistrate 
within three hours of their arrest, he may, probably must, release 
them on their own recognizance. Mr. Burke did none of these things, 
except perhaps the last. He did not, so far as appears from the records, 
submit the warrant toa Magistrate ; he did not submit forthwitha report. 
of his proceedings in the execution of the warrant. Instead of doing 
these very simple things, he endorsed “ executed ” on the warrant and 


(1)2L, B.R., 146, 
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he lodged an information of his proceedings with a subordinate police 
officer. It is true that in the course of a day or two, this information 
reached the proper Magistrate. But it is absurd to say that there was 
any attempt to comply with the plain direction of the law which re- 
quired him to send the warrant and his report toa Magistrate. -I hope 
that the proper procedure will be adopted in future. 


But as I have indicated, this irregularity does not deprive the 
Magistrate of power to take cognizance of the offence. Nor has it been 
argued that an irregularity in the proceedings after entry prevents the 
Court from making the presumption described in section 7 of the Gamb- 
ling Act. Such a contention could not be upheld. 

On the merits I see no good grounds to interfere with the conviction 
of the appellants under section 12 of the Gambling Act. There is the 
evidence of the informers that the first four appellants acted as dazugs or 
managers ofthe gambling. That the house was a common-gaming 
house and that the persons found therein were present for the purpose 
of gaming is a presumption which arises under section 7 of the Act and 
which has not been rebutted. The evidence of the informers is to some 
extent corroborated by that of Mr. Burke at least as against the first 
two appellants. There is no doubt that the fifth appellant was in charge 
of the door and as such! think he may rightly be held to have assisted 
in conducting the business of the gaming-house. 

I think that the District Magistrate was quite justified in taking into 
consideration the fact that the house in question had formerly been used 
as a common gaming-house and persons managing it had been fined ; 
and | do not consider the sentences passed on the appellants too severe. 
At the same time, as they have been imprisoned for more than three 
weeks and as they have been released on bail, I do not think it necessary 
to remand them to jail. 1 therefore reduce the sentences on Paung 


- Nga, Chit Ba,Sa-Wa,-Wa Ki and.Sun-Sein-to -sentences of imprison- 
- ment for.the terms already undergone ;.and-I-direct that their bail-bonds 
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be discharged. 
The delay in the submission of the record should not have occurred. 





Before Mr. Fustice Birks. 


SHWE HNIT anp 1 0, KING-EMPEROR. 
Mr. Giles, Assistant Government Advocate,—for the Crown. 
Evidence of accomplice—Criminal Procedure Code, section 288. 

One of the accused in a dacoity case confessed, retracted his confession, and 
subsequently confirmed it. He was tendered a pardon and gave evidence as an 
approver before the committing Magistrate. In the Sessions Court he withdrew 
his confession and went back upon his evidence. The Additional Sessions Judge 
admitted his evidence before the committing Magistrate. , 

’ Held,—that the action of the Additional Sessions Judge was pupsied by the’ 
terms of section 288 of the Code of Criminal Procedure. In view of the corrobora- 
tive evidence, conviction upheld.and appeal dismissed. | | 

- Queen-Empress vy. Sonejx, (1899) I-L.R., 21 All., 175; Queen-Empress v. Nirmal: 
Das and-others, (1900) 1. L. R., 22 All,, 445 3. referred to. 3 
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_ The two appellants in this case have been convicted of dacoity at 

the house of Maung Thet She on the night of the 26th October 1903, 
and each has been sentenced to 7 years’ transportation. The learned 
Additional Sessions Judge has gone very carefully into the evidence, 
and held that the evidence of the eye-witness, Ma Shwe Hnit, and that 
of the approver, Maung Shwe Hman, was sufficient to justify the 
conviction of accused Nga Shwe Hnit: and Nga Lu Wa, as they have 
not, like Nga Shwe Lu, proved a ‘satisfactory a/7dz. I admitted the 
appeals as the approver, Maung Shwe Hman, had once retracted his 
confession and subsequently confirmed it, ashe gave evidence as an 
approver after obtaining a pardon before the committing Magistrate. 
He finally withdrew his confession and resiled from his evidence before 
the Sessions Judge and alleged that he was beaten and illused. 

The learned Additional Sessions Judge admitted his depositions 
before the committing Magistrate under section 288, Criminal Procedure 
Code, after referring to two rather conflicting decisions of the Allahabad 
High Court. These cases are Queen Empress v. Soneju (1) and 
Queen-Empress v. Nivmal Das and others (2). nthe latter case the 
learned Judges go.too fac in my opinion, They say ‘' that it never was 
the intention of the Legislature that the substance of such a statement 
before the Magistrate, when retracted and repudiated, should be used 
by the prosecution as substantial evidence of the allegations made in it. 
It is difficult to conceive that any responsible tribunal should permit 
the conviction of a person upon such evidence if it stood by itself.” In 
that case there was no other evidence against the accused and | concur 
that it would be as arule very unsafe to convict on such evidence 
alone. As to whether such evidence is admissible the learned Addi- 
tional Judge seems to me to correctly state the law when he says :— 


“Now the statement to the committing Magistrate could be used to 
contradict the witness even if section 288 of the Code of Criminal Procedure did 


1904. 
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“not exist.” (The Judge’is doubtless referring to. section 145 of the Evidence Act.) © 


::** fthat section: only authorises the use of the statements made to the committing 
Magistrate to contradict the witness it issuperfluous. And the wording of the section 
is clear that the statement to thecommitting Magistrate may be used “as evidence 
in thecase ” (the actual words in the Act are “treated as evidence ”’) “ which I take 
to mean as substantial evidence of the facts alleged.” 


This seems to have been the view taken by Strachey, C.J., and 


Knox, J.,in the case first cited, though their reasons are not given. The . 
use of the word “‘évidence” seems to place evidence of this kind ona | 


somewhat higher footing than the confession of a co-accused which 
can only be ‘taken into consideration” during a joint trial. Section 
133 of the Evidence Act says that a conviction is not illegal merely 
because it proceeds upon the uncorroborated testimony of an accomplice. 
But this section must be read with illustration (4) to section 114, 
It is obvious that if the uncorroborated evidence of an accomplice, 
even when unretracted, requires corroboration it must still more require 
corroboration when retracted. 
The learned Additional Sessions Judge has not attached undue 
weight to this evidefice, but says itis hardly of any value except as 


“=== (a) (1899) LER.y 21 All, 175. (2) (1900! Mw, 22 All, 445. 
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1904.. against Shwe Hman himself. He has perhaps hardly attached sufficient. 
Soca Hine weight to the evidence of Maung Thet She. I think it is probable that 


| he did recognize the voice of his grandson, Shwe Hman, and he may well 
Kinc-Emreror. have been confused by the beating at first. There seems to have been 
ae some light as the dacoits struck matches and put blankets over the heads. 
of the complainants and they did not seem to have had any difficulty 
in finding the property. 
The Additional Sessions Judge has given sufficient reasons for 
convicting the accused. I dismiss the appeals. 





Criminal Revi- . Before Mr. Fustice Birks. 
Bea KING-EMPEROR wv. THA TUN AUNG. 
; Py Mie oth, Reformatory Schools Act, s.8—Criminal Procedure Code, s. 562—Pyvrocedure 
1904. distinguished, : 





The Magistrate has confused the procedure to be adopted under 
section 8 of Act VIII of 1897 (the Reformatory Schools Act) with the 
procedure to be adopted under section 562, Criminal Procedure Code. 
In the former case a substantive sentence of transportation or impri- 
sonment has to be first passed and the Court may then direct that in- 
stead of undergoing that sentence the accused shall be sent to a Re- 
formatory School. Under section 562 the Court may, iustead of sen- 
tencing him at once to any punishment, direct that he be released on 
his entering into a bond to appear and receive sentence when called 
upon and in the meantime to keep the peace and be of good beha- 
viour, The sentence of three months’ rigorous imprisonment passed 
in this case is therefore premature and is set aside, If the accused 
commits any breach of his bond he will be liable to such sentence as. 
is provided by law and as the Magistrate may deem fit. 








ge ae. +, - Full. Bench.—(Criminal Reference.) - 
Criminal Refevente - Before Sir Herbert Thirkell White, K.C.1E., Chief Fudge, 
No. 5 of F904. Mr. Fustice Bigge and Mr, Fustice Birks. 
See OES; NGA TE ». KING-EMPEROR 
1904. =v. M F 
aes Criminal breach: of trust—Stake-holder WEE PTOPORCINE stakes—Jndian 
Penal Code, s. 406, 


A stake-holder who misappropriates to his own use the stakes deposited with: 
him for a wager, is liable to prosecution for criminal breach of trust under section 
406 of the Indian Penal Code. 

Meaning of “ dishonestly,” “ unlawful means,” considered. 

Queen-Empress v. Po Twe, (1881) S. J. L. B., 130, pro tanto, over-ruled. 


The following reference was made to a Full Bench by a Bench 
consisting of the Chief Judge and Mr. Justice Bigge :— 

Thirkell White, C.¢.—The Courts are no doubt bound by the 
published rulings of the Special Court, the Judicial Commissioner, and 
the Recorder, within their respective jurisdictions, unless or until they 
are superseded by rulings of this Court. The Magistrate was there- 
fore not justified in declining to. follow the ruling of the Special Court 
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in Oueen-Empress v. Po Twe (t). That ruling, it may be observed, 
was directed mainly to the consideration whethex a person depositing 
money with a stake-holder could recover his stake and winnings by 
civil suit. It seems to have been held that a depositor could recover 
his stake, if he sued before it was paid away ; but he could not recover 
his winnings and he could not recover if he sued for both his stake 
and his winnings. The question whether tue stake-holder who mis- 
appropriated the deposits could be prosecuted for criminal breach of 
trust was summarily disposed of in the last paragraph of the judg- 
ment. The learned Judges held that as there was no legal contract 
to pay over to the winners, a Criminal Court could not treat the casé 
as one of criminal breach of trust. It is not permissible to the Sub- 
ordinate Courts to question this decision. But it is within the com- 
petence of this Court to examine the grounds of the decision and to 
decide whether it should be followed. | 
_ It seems to me that the learned Judges did not consider the point 
that, though there was no legal contract to pay over the stakes to the 
winners, there was an obligation legally enforceable on the part of 
the stake-holder to repay the deposit not to the winner but to the 
person making the wager, until he had paid it over to the winner. 
If, therefore, instead of paying it over to the winner, he misappropri- 
ates it, or converts it to his own use, why should the fact that there 
is no legal contract te pay over to the winner absolve him from the 
consequences? The decision to the contrary appears to be a nom. 
Seguitur, He can be made to refund by civil suit, if he holds back the 
stakes. If he converts them to his own use why should he not be 
criminally as well as civilly liable? 
The definition of criminal breach of trust in section 405 of the 
Indian Penal Code may be examined. Its terms are very wide. It 


applies to ene who is in any manner entrusted with property, or 


‘dominion over*property. There can be nodoubt that: theaccused in 
“this case was entrusted: with money:* ~The section’ does ‘not require 
that the trust should be in furtherance of any lawful object. It seems 
to me that the accused clearly comes within this part of the definition, 
The section then provides, zxter adza, that if such a person dishonestly 
misappropriates or converts to his own use the property entrusted to 
him he commits criminal] breach of trust. This part*of the definition 
is complete in itself. It has no reference to the provisions as to 
disposal in violation of a direction of law, or of a legal contract. 
There are separate ways in which criminal breach of trust may be 
committed. One way is, when a person being in any manner entrust- 
ed with property dishonestly misappropriates or converts to his own 
use that property. The question whether the case under reference 
falls within this definition seems to me to depend entirely on the 
meaning of the word “dishonestly.”. Now a person is said to doa 
thing “‘dishonestly ” when he does it with the intention of causing 
wrongful gain to one person or wrongful loss to another person (sec- 
tion 24, Indian Pena! Code) ; and “ wrongful gain” is gain by unlawful 


(1) (1851) S. J. L. B, 130+ 
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+90H means. of property to which the person gaining is not legally entitled ; 
Noa TE wrongful loss is loss er unlawful means of property to which the 
person losing it is legally entitled. In this case, it cannot be said that 


v, 

:‘Kinc-EmperRoR, the stake-holder is legally entitled to the stakes; he may return them 
to the depositors and may be compelled to do so by civil suit ; he may 
absolve himself from civil liability, by paying them over, before they 
are demanded back, to the winner ; but there is no law or rule which 
justifies him in converting them tohis ownuse. If he does so, it 
seems to me that he acts with the intention of causing to himself 
“wrongful gain”’ within the meaning of the definition and that he 
acts “ dishonestly.” Iam unable to apprehend the force of the words 
“ by unlawful means” in the definition of ‘ wrongful gain,” and I doubt 
if they have any definitive force. The definition of theft includes 
the word “‘ dishonestly””; but it will be found difficult to give any value 
to the words “by unlawful means”’ in analysing the definition of theft. 
If the stake-holder does not act dishonestly in converting the stakes 
to his own use, would any one who took them out of his possession 
and used them for his own profit or advantage commit theft ? Un- 
doubtedly, he would be held to do so, because he acted with the in- 
tention of causing wrongful gain to himself. Ifthe person who uses 
the property for himself is not a thief but the person entrusted with 
it, why should he be held to act otherwise than with the intention of 
causing to himself wrongful gain”? In my opinion, the stake-holder 
who acts as the accused is proved to have done in the present case 
acts dishonestly and comes within the definition of criminal breach 
of trust. 


lam unable to see that, if it is held that criminal breach of trust 
is not committed, the offence of criminal misappropriation is disclosed. 
The Cefinition of criminal or dishonest misappropriation also includes 
the word “dishonestly”’; and in order that the misappropriation or 
conversion ‘thay be held'to be. punishable“undeér section 403, Indian 
“Penal Codé, “it! must ‘be -shewn that the accused’acted dishonestly: 
Section 403 deals with cases in which there is dishonest misappro- 
priation or conversion but no trust. When a trust is superadded, 
the offence defined in section 405, Indian Penal Code, is disclosed, 
As I have shown, the definition in that section includes any kind of 
trust. J find myself unable to hold that, if there is not criminal breach 
of trust in this case, there is criminal misappropriation. 
- The offence, if any, committed by the accused was not cheating. 
In order that the accused may be convicted of cheating it must be 
shewn that he induced some one to do a certain act, by deceiving him, 
and that he acted fraudulently or dishonestly. In other words, he must 
have the deceitful and dishonest or fraudulent intention at the time 
of offering the inducement. If it could be shewn, or inferred beyond 
yeasonable doubt, that the accused from the frst intended to mis- 
appropriate the stakes, he would certainly be guilty of cheating, but 
not otherwise. _ 
As my learned colleague is inclined to concur in this view of the 
case,so far as corcerns the‘liability of “the accused to conviction 
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under section 406 of the Indian Penal Code, and as this opinion is 1904. 
contrary to that of the late Special Court, I think it desirable to refer rai 

to afull Bench under section 11 of the Lower Burma Courts Act the as +8 
following question :— a 


“Is the holder of the stakes of a wager who appropriatesor con- 
verts to his own use those stakes without the consent of the depositor 
or of the winner of the wager, liable to conviction under section 406 or 
section 403, Indian Penal Code, or for any other offence ?” 


Bigge, F.—I concur in the terms of this reference. 


The opinion of the Bench was as follows :-— . 


Thirkell White, C.F.—I have little to add to the remarks already 
made inthe order of reference. For the reasons therein stated, I am 
of opinion that the answer to the reference should be that the holder of 
the stakes of a wager who appropriates them or converts them to his own 
use without the consent of the depositor or of the winner of the wager 
is liable to conviction under section 406, Indian Penal Code; and to that 
extent | think the decision of the Special Court in Queen-Empress 
v. Po Twe (1) should be overruled. On further consideration, and 
after hearing the argument of the learned Assistant Government 

, Advocate, I am disposed to think that the words “ by unlawful means” 
in the definition of “ wrongful gain” and “ wrongful loss ” are intended 
to refer to an act which would render the doer liable either to a civil 
action or to a criminal prosecution. 

Birks, ¥.—The view taken by the Special Court in Queen-Empress 
v. Po Twe (1) appears to be that when the winner of a wager sues 
the stake-holder for both his deposit and his winnings, such a suit will 
not lie under section 30 of the Contract Act; and that therefore as 
the stake-holder is under no legal obligation to pay the stakes to any 

_ body he. may appropriate them to himself on the ground that his doing 
_.. .$0 does not cause wrongful loss to the depositor as he (the stake-holder) 
'has not acquired the stakes by unlawful means and the depositor has 
lost his legal right to recover them. This finding seems to assume 
that a subsequent suit by the depositor repudiating the wager and 
seeking to recover the actual stakes deposited would be barred by 
any previous suit to recover the stakes and his winnings. I do not. 
think section 13 of the Civil Procedure Code would necessarily bar 
such subsequent suit ; the plaintiff would be litigating under a different 
title and the only point to be decided by the Court in the previous, 
sult would be whether the suit was maintainable as being based on a. 
wagering contract, 

The Indian Penal Code considers primarily the intention of the. 
wrong doer. In his Criminal Law of India, under the head of 
culpable homicide, Mr. Mayne remarks, ‘‘ Culpable homicide is perhaps. 
the one breach of criminal law in which an Indian student must be 
most careful in accepting the guidance of English authorities. Although 
in the great majority of cases the same results are arrived at in: 
England and India the power by which they are reached is completely 
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1904. different. In England the main question to be considered is the cha- 

esa: ty racter of the act. In India it is the intention, express or implied, of 
: =e di) *s 7 

v. the person who does it.” Now it does not seem to me in any way to 


Kinc-Emreror, affect the intention of the stake-holder in appropriating the stakes to 

— himself that the depositor may by the form of his suit have deprived 

himself of all legal rights to recover them. The stake-holder may not 

have caused wrongful loss to the depositor but he has caused wrongful 

gain to himself, As it has been held that a suit will lie to recover 

stakes deposited if the wager is repudiated, [am of opinion that the 

stake-holder commits criminal breach of trust in disposing of those 

stakes to his own advantage. Till they are actually paid away under 

the wagering contract he can never tell whether that contract will be 

repudiated, I concur therefore in the proposed answer to this 
reference. 


Bigge, f.—I concur in the proposed answer to the reference. 


Crtintnal Reotston Before Mr. Fustice Birks. 
eed RAM LALL v. KING-EMPEROR. 
Basch: oid: Messrs. Hamlyn and Hla Baw—for appellant. 
1904. Transfer of case—Criminal Procedure Code, s. 528—Disqualification of 





Magistrate—s. 556. 


The acensed applied ta the District Magistrate, under section §28 of the Code 
of Criminal Procedure, to transfer the case from the Magistrate of the second class 
before whom he was being tried, on the ground that the latter was corrupt and had 
demanded money from him, The District Magistrate, after inquiry, found that 
the allegation was false and rejected the application, The Magistrate then applied 
for leave to prosecute the accused and at the same time proceeded with the trial, 
which had been stayed, and convicted the accused. 


Held,—that the Magistrate after he had sent in his application for leave to pro- 
secute the accused should have taken the further orders of the District Magistrate 
as to whether he was to gu on with the. case, but that accused was not entitled to 

-a fresh trial as he had endéavoured to procure the. transfer by making a. charge 


found te be falsew-- ~-- 

The petitioner in this case has been convicted by the second class 
Magistrate under section 500 of the Indian Penal Code: and sentenced 
to three months’ rigorous imprisonment for saying, ‘‘ You people are 
aiding my Opponent in my case. When my case is finished | will 
see you and wipe you out from the very root. I will mix you with 
the earth and I will break up your committee,’ or words to that 
effect. The petitioner applied to the District Magistrate to transfer the 
case on the ground that the Magistrate was corrupt and had demanded 
Rs. 500 from him in another case. The proceedings were stayed 
and the orders of the District Magistrate taken as to whether the case 
should be tried. The District Magistrate held a departmental enquiry 
into these charges and found them to be false, The second class 
Magistrate then applied for leave to prosecute the petitioner, but this 
was refused by the Local Government on the 9th February 1904. The 
appiication for transfer made by the petitioner was dismissed on the 
11th January 1904, and on the following day the second class Magis- 
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trate went on with the case against the petitioner. It was decided on 
the 27th January 1904 or before the orders of the Local Government 
with regard to the second class Magistrate's application had been re- 
ceived. It appears from the Chief Secretary's letter of the oth Febru- 
ary that the Magistrate applied for sanction to prosecute the petitioner 
during the course of these proceedings, for his application was for- 
warded on the 16th January 1904. Whether it was advisable for the 
District Magistrate to allow the second class Magistrate to go on with 
the case after such charges had been preferred against him is some- 
what doubtful, but he might well have withdrawn the case when he knew 
that he wished to prosecute the man, for under these circumstances 
he could not bring an unbiassed mind to bear on the evidence. The 
fact that the second class Magistrate had applied to prosecute the peti- 
tioner for making false charges against himself was a disqualification 
within the meaning of section 526 (@), Criminal Procedure Code, pre- 
venting him from going on with the criminal charge under section 506. 
It would seem also that he was personally disqualified under section 
556, for at the time he convicted the accused he had applied for leave 
to prosecute him for applying for a transfer on false grounds. No 
doubt he had the initial permission of the District Magistrate to go on 
with the case. There is also evidence on the record which has been 
improperly admitted. I refer to the evidence cf the fifth witness, Saidu 
Singh, who gave evidence that the accused had criminally prosecuted 
him in December 1903 under section 506 and that his house was burnt 
in consequence. This case was compounded and the effect of the 
composition is that the accused was acquitted. This evidence was 
irrelevant under the first exception to section 14 of the Evidence Act, 
vide illustrations (0) and (#). It is not relevant as evidence of cha- 
racter under section 54, for when given the accused did not call evi- 
dence of good character, nor did he subsequently call evidence to 
prove his good character. The Magistrate has alluded to this evidence 


= 94 ; Do 


~_inhis judgment as a good ground for convicting the accused. -- 


T feel some doubt as to the proper course to pursue in this case, 
Ordinarily where there are grounds for suspecting bias the accused is 
entitled to a transfer, but in this case he attempted to procure that 
transfer by making charges against the Magistrate which were found 
to be false. If such a ground were allowed, the accused has only to 
goon making similar false charges against every Magistrate in the 
District to escape trial on the ground that they are all biassed against 
him, ‘The accused has by his own act deprived himself of any right 
of transfer, though I am bound to say that the second class Magistrate 
should have himself asked for a transfer on the ground that it was diffi- 
cult for him to deal with the case with an unbiassed mind. I have, 
however, examined the evidence and think there are sufficient grounds 
for maintaining the conviction even when the evidence of the fifth 
witness is excluded. The language used would be likely to cause 
alarm. The sentence passed was needlessly severe. The threats 
were of a vague nature and do not seem to have been repeated. I 
reduce the sentence of imprisonment to that already undergone and 


1904, 


Ram LaLL 
Ve 
Kinc-EMPEROR, 


Se 





222 LOWER BURMA RULINGS. [VOL.. 





I go4. direct that the accused do give his personal bond with one surety for 
Raw Lar Rs. 100 that he will keep the peace Si a period of six months under 
section 106 (2), Criminal Procedure Code. The bond now given will 
Kine-Enrzgon. be cancelled when this order for Ny is carried out, 





Civil Misciantois Before Sir Herbert Thirkell White, K.C.1E., Chief fudge, and 


Appeal No. 5 Mr. Fustice Bigge. 
Keon GORID DUT BOGLA v. PERUSHAW SORABSHAW. 
420}: Messrs, Eddis, Connell and Lentaigne—ifor appellant (defendant). 


ag Ea 


Mr. Vakharta—for respondent (plaintiff), 


Applications for ad interim injunctions or appointment of Receivers—Civil 
Procedure Code, ss. 493s 494; §03. 


An application for an ad interim injunction or the appointment of a Receiver 
should ordinarily be made by a separate petition supported by affidavit, and 
should not be embodied in a plaint. Save for exceptional reasons, such appli-. 
cations should not be granted without notice to the opposite party. 


Svimuta Prosonomog Devi v. Bent Madhab Rai, |, L. R., 5 All., 556, at p. 561 ; 
Sidesevavt Dabt vy. Abhogesevari Dabi, I. L. R., 15 Cal., 818, at p. 8a2; 
Chandidal Fhav. Padmanand Singh Bahadu?, I. LR R., 22 Cal, » 459; referred 
to. 

Bigge, ¥.—The appellant who lives in Moulmein and the respondent 
who is a resident of Bombay on 1st of October 1902 entered into: 
partnership to deal in timber and rice. The respondent supplied all 
the capital which is alleged in his plaint to have amounted to consi- 
derably over six lacs and all timber and rice shipped to Bombay was 
consigned to his order. The partnership. was dicaolved on the soth 
of June 1903, and on the 8th of July 1903 the parties executed a 
release which the respondent is now seeking to set aside while each 
has invoked the aid of the Criminal Courts at Moulmein against the 
other, The plaint which is extremely voluminous prays for inter 
alia, — nmr ar Sas 

—<¥. <C ineatlabinn. of the. dovdetieleadnes=. a pple eae : 

2. An order that the books, bills and vouchers relating to Ai part-- 
nership which were in the custody of the District Magistrate should. 
be brought into Court. 

3. An injunction restraining the defendant from dealing with part- 
nership property in his possession or from recovering outstandings. 

4. The appointment of a Receiver. 


The plaint was admitted on the 22nd January last and in the order: 
of admission the learned District Judge appointed Mr. O’Sullivan, 
Receiver, to collect all the property that can be shewn to be property 
belonging to the partnership previous to 3oth June 1903 and to collect: 
outstandings, and issued an injunction in terms of the prayer of the 
plaint. This appeal is against that order. 

Though I am unable to say that it is illegal to ask for the reliefs 
prayed for in the plaint it is obvious that the usual course of applying’ 
‘for’ an ad interim injunction or the appointment of a Receiver by’ 
separate petition is more conyenient and should as a rule be followed..- 
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The application for such relief should certainly always be sup- 
ported by affidavit and should not rest merely on the allegations in a 
verified plaint, even when it sets out the plaintiff's case so minutely as 
the one before us. In granting an injunction without affidavit and 
exparte the learned Judge lost sight of sections 492 and 494, Civil Pro- 
cedure Code, the first of which clearly contemplates that as a general 
rule an application fur injunction should be supported by affidavit, 
while 494 provides that the Court shall in all cases, except when it 
appears that the object of granting the injunction would be defeated 
by the delay, before granting an injunction direct notice of the applica- 
tion for the same to be given to the opposite party. There is absolutely 
nothing on this record to show that the object of the injunction would 
be defeated by delay; and seeing that while the partnership was dis- 
solved on 30th June 1903 this suit was not filed till more than sixjmonths 
later the matter could not have been of pressing urgency. The learned 
Judge therefore acted with undue haste in granting an injunction 
without notice to the opposite party, Mr. Lentaigne has withdrawn 
the appeal as regards the attachment of the books and papers. 


Though section 503 does not require in terms that as a rule the 
opposite party should receive notice of an application for a Receiver 


before an appointment is made, it is obvious both on principle and | 


authority that,except under very exceptional circumstances, no such 
order should be made except on notice, and that the application should 
be supported by affidavit. The appointment of a Receiver is a relief 
which, while certain to prove inconvenient, may be also absolutely 
ruinous in its effects on the business of the party concerned, and there- 
fore an application for it should be dealt with with the greatest cau- 
tion and judicial discretion. The remarks of the Judges in Srimuta 
Pyrosonomog Devi v. Bent Madhab Rai (1) are most apposite to this 
case, as are those in Sidesevart Dabi v. Abhogesevari Dabi (2). The 
Jearned Judges ‘there say that ‘both°the Deputy Commissioner and 
‘the Judge seem-to think that it is sufficient to justify the appointment 
of a Receiver if the allegations of the plaintiff shew a sufficient cause 
of action and if the management of the estate has been and is such as 
to render the appointment expedient,” and I think that in this case 
the learned District Judge has fallen inte exactly the same error. 

* The judgment in Chandidal Ffha v. Padmanand Singh Bahadur 
(3) in which the last cited case was approved is also of great value. 
i am of opinion that the order of the learned Judge cannot be sup- 
ported and would allow this appeal and dissolve the injunction and 
set aside the order appointing a Receiver. The respondent should 
pay the costs of this appeal. 


Thirkell White, C.F.—I concur. 


(1) 1. L. R., 5 All, 550, at p.561. | (2) 1. L. R.,15 Cal., 818, at p, $22. 
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ALAAYNEA hi // R: 37 : 
Before’ Sir Herbert Thirkell White, KA.CLL., Chief Fudge, and 
Mr. Fustice Bigge. 
MA MYA ME v. MAUNG BA DUN, 
Messrs. Lowis and Giles—for appellant (plaintiff). 
Messrs, Cowasjee and Cowasjee—for respondent (defendant). 
Adoption—K ciktimaand apatittha children—Evidence—Letters of administration, 

An alternative claim to the status of adoption either by the ketktima or by 
the apatitiha mode may be made. | 

Evidence in the case considered, and kinds of evidence necessary to. prove 
adoption discussed with reference to previous rulings. 

Decision between two rival claimants for letters of administration, both legally 
qualified to obtain them. 

Maung Aing v. Ma Kin, 1 L. C., 157; Ma Sa Yi vy. Ma Me Gale, 2 L. C., 181; 
Ma Gun v. Ma Gun,1 L.C., 147; Ma Bwin v. Ma Yin, 1 L.C., 151; Ma Metn Gale 
v. Ma Kin, L.C.,168; Ma Gyan v..Maung Kywin, 1 L.C., 303; Ma Thine 
(Thaing) v. Ba Pe, 2 L.C., 53; Ma Tin Shwe y. Kan Gyi,2 U.B.R (1897— 
1961), 142; cited. 

Thirkeli White, C.¥ —The appellant, Ma Mya Me, and the res- 
pond: nt, Ba Dun, each applied for letters of administration to the 
estate of Ma Ku, deceased. Ma Mya Me claimed as the adopted 
daughter of the deceased ; Ba Dun as her only son. Ba Dun denied 
that Ma Mya Me was the adopted daughter of the deceased; Ma Mya 
Me admitted that Ba Dun was the legitimate and only son of the de- 
ceased, but alleged that he had forfeited his claim to inherit by reason 
of his unfilial conduct. The two applications were heard together, 
The questions for decision were (1) whether Ma Mya Me was the 
adopted daughter of Ma Ku, and (2) whether Ba Dun had lost his. 
right to inherit. Both these questions were answered by the learned 
Ju.ige of the Original Side of this Court in the negative and as the 
result, Ma Mya Me’s application was dismissed and Ba Dun’s was. 
grantet. These appeals, which have also been heard together, are 
against these two orders. | 3 

Inthe course of the trial.in:the Court of first.instance, the learned 
counsel for the-appellant Ma Mya Me argued. that “his ‘client’s case 
did not rest exclusively on a claim that she was adopted as a éetkitma 
child; and that if she was held not to have established adoption in the 
ketkttma form she would still be entitled to a share in the inheritance 
if it was found that she was an @patitiha adopted child. The learned 
Judge of the Original Side disallowed this contention and held that the 
petitioner must stand or fall by her claim to be a fetktdma child. I 
do not think that this ruling is correct. In both cases, Ma Mya Me 
merely all. ged that she was the adopted daughter of Ma Ku. Ido 
not find that she alieged that she was a £ezktima child; nor do I think 
that that is a necessary implication from the wording of her petitions. 
‘She set forth in her affidavit on her objection to Ba Dun’s application 
that she was adopted by Ma Ku and acquired the status of her 
daughter. There is no special significance in the reference to the 
‘status of a daughter.” Botha gezétzma son and an apafittha son are 
classed as sons entitled to inherit in certain circumstances, It seems 
to me that, on the petitions, it was open to Ma Mya Me to show that. 
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she was either a ketkiima or an apatittha child. Probably there 1904. 
should have been an issue on this point. The authorities which have 14, 5,, M 
been cited do not indicate that an alternative claim of this kind cannot a a 
be put forward in the Court of first instance. In Maung Aingv. Maunc Ba Dun, 
Ma Kin (1), it was merely remarked that it was questionable whether — 
the plaintiff, having based her claim on her status as setkifma, could 

properly be ailowed in an application for revision tu change her claim 

to one founded on the status of another kind of adoption. In #a Sa 

Yi v. Ma Me Gale (2), it was observed by Fox, J., that, as the plaintiff 

made no alternative claim upon the basis of her being an apatittha 

daughter, it was not necessary to consider what her rights might be, 

if she had made such acclaim. Birks, J.,did not go even so far as this ; 

but considered what would be the rights of the plaintiff if she was 

held to be cpatittha. So far from indicating the view that alternative 

claims of this kind could not be advanced in the Court of first in- 

stance, these cases seem to indicate that alternative claims might be 

so made. In this case, as! have said, it does not seem to me that the 

appellant was precluded by anything in her petitions from relying on 

the status of an apatittha child if her status as a fetkitma child was 

held not to be established, All she alleged was that she was the 

adopted child and had the status ofa daughter. She did not specify 

the kind of adoption on which she relied or what sort of a daughter 

she claimed to be. I think, therefore, that it was open to the Court 

below and that it is open to this Court to find that the appellant was 

an adopted daughter, whether by the fetkt?ma or by the apattttha 

mode. Atthe hearing of the appeal, the learned counsel for the 

appellant explicitly abandoned the claim that she was a fetkitma 

child and rested his case on the claim that she was an apatitiha child, 


As regards the first question, whether the appellant was the 
_, adopted daughter of Ma Ku, there is a pope: deal of evidence on both 
_ sidés. Of the actual facts of the adoption the evidence for the 
appellant was only that of Ma Kin, her natural mother; Ma Kyan Hmén, 
the sister of Ma Ku; and Ma San Shwe and Ma Thin, nieces of Ma 
Ku. Ma Kin, who is Ma Ku’s niece, said that Ma Ku wished to 
adopt the child when she was a year old; but that she did not consent 
till she was about four years of age. Ma Ku, when she first asked for 
the child, said that she wanted to adopt her and prosper and if she was 
in good circumstances the child would also be in good circumstances, 
The child was given in adoption in Ma Kyan Hmén’s house in the 
presence of Ma Kin’s parents and Ma Kyan Hmén and no one else. 
As Ma Mya Me was 26 at the time of the trial, this would have 
happened about 22 yearsbefore. The parents of Ma Kin are both dead. 
Ma Kyan Hm6n also testified to the actual adoption, though her evi- 
dence was not so explicit or detailed as Ma Kin's. Ma San Shwe’s 
evidence is of less value. She testified to the adoption, and says that 
she was living in the house at the time but was not present. The 
elder relatives settled the matter. Ma Thin was also living in the, 
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1904. house at the time; she is a sister of Ma Kin. She said that Ma Ku 
“Ma Mya Mag ‘!requently asked for the child. She was not actually present when 
Ve she was given in adoption but she came back from bazaar and found 
Maune Ba Dun. that the child was gone. Of the actual adoption, therefore, there is 

sear only the direct evidence of Ma Kin and Ma Kyan Hmén, Ma Kin no 
doubt is not an impartial witness in her own daughter’s cause ; and 
her evidence must be accepted with reserve. Ma Kyan Hmon does 
not seem to have any interest in supporting Ma Mya Me’s claim; but 
she is on bad terms with Ba Dun who had prosecuted her for defama- 
tion, and on this account her impartiality may be questioned. But | 
do not think that her evidence can be entirely rejected. 


The rest of the evidence in support of Ma Mya Me’s claim is that 
of people who say that she lived for many years in Ma Ku’s house 
and was treated by her asa daughter. On this point there is the -evi- 
dence of Ma Mya Me herself, who says that she lived with Ma Ku as 
long as she could remember and believed Ma Ku to be her own 
mother ; she used to haye her meals with Ma Ku and to sleep with 
her; she kept the accounts of the household and the keys of the safe, 
and was allowed to spend what she pleased. Of course, no great 
weight can be attached to Ma Mya Me’s evidence and she was clearly 
anxious to make the best of her case. Ma Kin, whose evidence is also 
to be accepted with allowances, says that after Ma Ku took Ma Mya 
Me, the child never lived with her own mother or was maintained by 
her in any way. Ma Kyan Hm6n’s evidence is to the same effect ; 
and she says that the people of the quarter thought Ma Mya Me was 
Ma Ku’s daughter. Maung Po Thaung (1), who does not seem to be 
particularly favourable to Ma Mya Me though he is her second cousin, 
says that she was treated like a daughter by Ma Ku; and, in a 
qualified way, that Ma Ku’s friends and acquaintances take her to be 

-a sert of adopted daughter. His evidence seems to. me of a very. 

- shifty kind. “But inuch Of it corroboratés Ma “Mya Me’s story. He 

' says that there was a difference in the way Ma’ Mya Me was treated 
by Ma Ku, as compared with other girls living in the house. There 
was a difference in confidence and consideration. Ma Mya Me was 
entrusted with the keys of the safe ; went everywhere with Ma Ku; 
and slept with her. This witness was consulted by Ma Ku as to the 
disposition of her property, of which she intended to give Ma Mya Me 
as well as others ashare. From what Ma Ku told him hethought Ma 
Mya Me was casually adopted (apatittha). In the proposed disposition 
of property, as testified to by this witness, it isclearthatitwas intended 
to make a distinction favourable to Ma Mya Me as compared with 
other girls. Of that part of this witness’ evidence which is unfavour- 
able to Ma Mya Me’s claim shall speak later. The evidence of Maung 
Po Thaung (2), who is Ma Ku’s distant cousin, is strongly in favour of 
the appellant. He said at first he thought Ma Mya Me was Ma Ku’s 
own daughter. Ma Ku spoke of her and treated her as such, They 
were always together ; and Ma Mya Me kept the keys of the safe and 
took money or jewellery asshe thought fit, So far as he knew - 
Ma Mya Me was regarded by the people as an adopted daughter. 
There was a vast diffecenes between the treatment of Ma Mya Me 
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and that of Ma E Mya, another women living in the house. The for- 
mer was adorned with jewels and used to sleep with Ma Ku. It was 
common talk among the relations that she was adopted. Ma Lok, a 
neighbour and no relation, says that Ma Mya Me was in the position 
of a child. She has known her as living in Ma Ku’s house for 14 or 
15 years. Ma Ku treated Ma Mya Meas a daughter and addressed 
her as such; and also told the witness that she had adopted her. She 
was kept asa proper daughter ; by which the witness seems to mean as 
a ketkttma child. Ma Hmwe Yon, another neighbour, saw Ma Ku and 
Ma Mya Me always together when they went to the Pagoda, the mo- 
nastery, and Moulmein. ‘They addressed each other as ‘“‘ mother” and 
“daughter.” Every one said that Ma Mya Me was Ma Ku's daughter, 
adopted since infancy. Ma Kin (2) is another neighbour, sister of Ma 
Lok. She has seen Ma Mya Me in Ma Ku’s house ever since she was 
8 or 10 yearsold. Ma Ku said she was her daughter and treated her as 
such in every way. She took Ma Mya Mewith herto Moulmein. Ma 
Ngwe, another neighbour, knew Ma Ku for seven or eight years and 
saw Ma Mya Me in her house all that time. She was like a daughter 
aud was addressed as such. Ma Ku saidshe was her daughter and 
for some years the witness thought she was Ma Ku’s own daughter. 
Ma San Shwe is Ma Ku’s niece. She says that after being adopted 
Ma Mya Me lived with Ma Ku up to her death and was treated like a 
daughter. They called each other ‘' mother” and “daughter.” Ma 
Thin is another niece of Ma Ku. Her evidence is to the same effect 
as that of the last witness. Ma Pu, who was examined on commission, 
says that Ma Ku told her that Ma Mya Me was adopted by her. Ma 
Mya Me lived in Ma Ku's honse for the last 20 years and was treated 
as a daughter, She first saw her when she was six or seven years old. 
Ma Mya Me was treated differently from Ma E Mya and others; and 
went with Ma Ku to Moulmein, Mandalay and Ceylon. Besides this 


evidence. of witnesses called by the appellant, there is the. evidence of. 
_..the. réspondent’s witness Maung Shan O. He saw Ma-Mya Me in Ma 
Ku’s house since she was five or six years old. She was treated differ. 


ently from Ma E Mya; used to keep the keys and slept together with 
Ma Ku. He thought Ma Mya Me lived in Ma Ku’s house as a 
daughter. Ma Ku treated her as such. This evidence seems to me 
of considerable value as the witness was certainly hostile tothe appel- 
lant and did all that he could to minimize any part of his evidence which 
was in her favour. 

On the other hand, there is evidence to disprove or render 
improbable the fact of the alleged adoption. The appellant’s own 
witness, Maung Po Thaung (1), says that Ma Ku told him she would 
not keep a fezkttma daughter; and that some friends of the family 
considered her as only living with Ma Ku and not as adopted by her. 
Ba Dun, the respondent, says that Ma Mya Me first came to his 
mother’s-house when she was ten or eleven years of age. Ma E Mya 
and a little girl named Ma Thin Hlaing were treated in the same way. 
But as it is not suggested that this witness lived continually in Ma 
Ku’s house during the past ten years, his evidence on this point, if 
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ye eset otherwise of value, does not carry much weight. Maung Po Pe is 
Ma Mya Mz Ma Ku's brother and therefore Ma Mya Me’s uncle. He says that 
v. Ma Mya Me went to live in Ma Ku’s house when she was six or eight 
Mavune Ba Don. years old. She went there to he taught, She did not live there 
3 altogether but only when her parents were on the move. He never heard 
that she was adopted by Ma Ku. But in cross-examination he said 

that Ma Mya Me went to live with Ma Ku when she was six or seven 

years old and lived with her ever afterwards. This witness had a varied 

career. He was employed in the Telegraph Department for 7 or 8 

yea’s, in Police for 4 or 5 years, as a teacher (presumably of Burmese), 

in a rice-mill for 2 years ; and for the last 2 years he has worked only 

off andon. [ doubt whether this manis of a class on which much 

reliance can be placed. Ma Pyu, who was an intimate friend of Ma 

Ku for about thirty years, says that she first saw Ma Mya Me in Ma 

Ku’s house when she was eight or nine years of age. She came at 

first to stay a while and go away a while, Afterwards she stayed 

there permanently. She was treated like Ma E Mya. This witness 

also says that she actually suggested to Ma Ku that she should take 

over the child and adopt her; and that Ma Ku declined to do so, 

She made this suggestion because Ma Ku was like a mother to the 

child. Ma Nyan I says that Ma Mya Me first came to live in Ma Ku’s 

louse when she was seven or eight. She never heard that Ma Ku 

had adopted Ma Mya Me. ‘The appellant jived permanently with Ma 

Ku till her father’s death, when she went to her mother’s house for three 

or four months and then returned to Ma Ku’s. This witness also ad- 

vis:d Ma Ku to adopt Ma Mya Me by deed in order that she might be 
keikttma. But Ma Ku declined to have a deed. The only reason on 

the face of the record for throwing any doubt on the evidence of this 

witness is that she owes the estate of Ma Ku Ks. 400; but it has not 

been suggested that she is under the influence of Ba Dun on account 

of this debt. _Shan O was Ma Ku’s business agent in Moulmein. As 

Thave already oted, part of his evidencé “is in~favour of Ma Mya’ 
“Me.But he’says that he* never was totd by’ Ma -Ku that she had 

adopted the appellant; and he never heard any one else say it till 

after Ma Ku’s death. This witness also tried to get Ma Ku to adopt 

Ma Mya Me, but she curtly refused. His explanation of the reason 

why he made this suggestion is vague and unsatisfactory, He made 

it because he thought it would be fitting. It may be observed that he 

saw Ma Mya Me in Ma Ku’s house since she was a child of five or six 

years. ‘There is pertng on the record to show that this witness is 

not worthy of credit. But his evidence seemsto me to be inconsis- 

tent in parts. Maung Paw merely says that he knew Ma Ku and never 

heard that shechad adopted Ma Mya Me. He lived in Moulmein and 

came to Rangoon only occasionally. Ma E Mya who lived also in 

Ma Ku’s house, and who claims to be an adopted daughter, says that 

Ma Mya Me came to live with Ma Ku when she was nine or ten years 

of age. ‘After her father’s death, she left the house for a consider- 

able time. This witness never heard that Ma Mya Me was adopted 

‘by Ma‘Ku. At the same time, she'said that Ma Mya Me wastreated 
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like herself and that she therefore thought that Ma Mya Me, too, was 
an adopted child; but afterwards she said she did not think so. As 
the learned Judge of the Court of first instance has pointed out, this 
witness’ evidence is of no value. She has clearly been bought over 
by the respondent. Great reliance has been placed on the evidence 
of Maung Shwe Waing, an unimpeachable witness in every respect. 
He says that he lived opposite Ma Ku for four or five years and was 
on visiting terms with her. He never heard that she had adopted Ma 
Mya Me and he thinks he would have known if the girl had been 
adopted when he was living near Ma Ku, But it seems to me that 
this witness proves too much ; for he never even saw Ma Mya Me or 
knew that she was living in the house; and she certainly was living 
there on the footing of a daughter or at least of a member of the 
household, during the period of his acquaintance. If he was so 
little acquainted with the family as not to know of Ma Mya Me’s 
existence, he might very well have. been ignorant of her status in 
the house. It is not clear, moreover, whether he meant to say that 
if she had been adopted prior to his becoming acquainted with Ma 
Ku he would have known it, or that if the adoption ‘had taken place 
in his time he would have been aware of it. The distinction is of 
some consequence. Ma Thet Ta is the wife of Po Thaung (1). She 
knew Ma Ku well and never heard that she had adopted Ma Mya Me. 
We are asked to treat this witness as an obviously false witness 
because she gave an account of Ba Dun’s conduct towards his mother 
in direct contradiction to what the learned Judge who tried the case 
describes as the absurd story set up by Ba Dun. I think that the in- 
ference is reasonable; and that this witness may be disregarded, In 
any case, the evidence is of little value. If, however, this witness 
has been suborned, the fact tends to throw doubt on so much of the 
evidence of her husband Po Thaung as’ is in Ba Dun’s favour, or to 
explain his attitude as a trimmer. Po Lwin says that he was brought 


up by Ma Ku and'that Ma Mya Me camé to live there when she was’ 
~ 8 or9.°-He would be at the time about-10 ‘or ti, When-Ma Mya: 


Me's father died, she went to her mother’s house and staved there for 
over two months. He never heard that Ma Kuhad adopted her. The 
Only reason to suspect that this witness may be partial is that when 
he was a boy he lived for two years at Bassein with Ba Dun, I 
think some weight should be attached to this fact. ° It is also apparent 
that he did not live continuously with Ma Ku and may not therefore 
have known the relationship between Ma Ku and Ma Mya Me. Con- 
sidering his own age at the time, I am not disposed to attach much 
value to his evidence as to Ma Mya Me’s age when she came to live 
with Ma Ku, According to his evidence, Ma Mya Me first came to 
Ma Ku’s for purposes tuition and came permanently when her 
parents went to Bassein and she was ten years old. Maung Pe Gyi, 
who is a clerk in the Irrawaddy Flotilla Company's office and seems 
to be a man of years and respectability, says he was a tenant of Ma Ku 
and that Ma Mya Me came to liye with her when she was about eight 
years old. He never heard that she was adopted; nor does he seem 
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1904 to have been aware that she came af learn to read and write, It 

Samy does not seem that he had any special opportunity of knowing either 

nae a Mz fact. The only point on which his eebiencs is of ay value fs as to 
Mauxe Ba Dux. Ma Mya Me's age when she came to live with Ma Ku. 

— This is the substance of the evidence on both sides, so far as it 

concerns the question of Ma Mya Me's adoption, On the evidence, 
it seems to me to be established beyond any possibility of doubt that 
for a period varicusly stated as from 14 to 22 years, the appellant Ma 
Mya Me lived in the house of Ma Ku, was treated by her as.a daughter, 
with marked distinction as compared with other members of the house- 
hold, took her meals with her, slept with her, was entrusted with the 
keys of the safe where money and jewels were kept, and accompanied 
her on visits to Moulmein, Mandalay and Ceylon. As to the period 
during which this intimate relationship lasted, there are no doubt 
discrepancies in the evidence of several witnesses. There is some 
direct evidence that Ma Mya Mé was taken over at the age of about 
four years; on the other hand the respondent's witnesses for the 
most part say that she was some years older; and some of the appel- 
lant’s own witnesses did not see her in the house till she was six or 
seven or eight or ten years old. On the other hand, Shan O, the 
defendant’s own witness, says that she came when she was five or six. 
It is impossible to expect consistency in a matter of this kind. There 
are four witnesses who say definitely that the child was adopted at the 
age of three or four years. As I have said, there seems to be no very 
good reason to disbelieve Ma San Shwe or Ma Thin, whatever doubt 
there may be asto Ma Kin andMa KyanHmén. Taking the evidence 
as a whole, and paying special regard to that of Maung Po Thaung 
(2), Shan O, and Pe Gyi, I think it safe to conclude that Ma Mya 
Me lived with Ma Ku for about 20 years. That she was treated as 
a daughter and that she was not on the same footing as Ma E Mya 
and others in the house seems to me to be fully proved. Even Po 
-Thaung (1), who was- not--entirely -favourable:to: the appellant and 
_ whose wife. was.distinctly: hostile and has :been ‘discredited, admitted 
as much, and so did the respondent’s own witness Shan O. 

There is evidence that Ma Ku said that she had adopted Ma 
Mya Me and still more evidence that she described her as her daugh- 
ter. Icanseeno ground for disbelieving the evidence in general 
of Maung Po Thaung (3), Ma Lok, Ma Hmwe Yén, Ma Kin (2), and 
Ma Newe on these points, though they may have exaggerated to some 
extent the explicit nature of Ma Ku’s description of Ma Mya Me. 
I distrust the evidence of the three witnesses who, according to their 
own account, officiously advised Ma Kuto adopt Ma Mya Me. It would, 
indeed, be curious if these three persons, who were merely friends 
of Ma Ku, had taken upon themselves each independently to tender 
the same impertinent advice. Even if they did so, which seems to 
‘me improbable in the extreme, I do not think that any inference 
adverse to the appellant could reasonably be drawn from Ma Ku’s 
natural reply that the advisers should mind their own business, Again, 

‘if this advice really was tendered, the facts seem to me to support the 
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evidence “that Ma Mya Me was treated asa daughter though not 
secured as such by a formal deed. I am unable to see that the evi- 
dence for the respondent in any way disproves the account given by 
the appellant of the nature of her relations with Ma Ku. As to the 
fact of the adoption, there is some evidence, possibly the best that could 
be procured after this lapse of time, that Ma Mya Me was actually 
given in adoption by her mother in the presence of three relatives of 
standing. I am not prepared to say that this is sufficient to prove the 
fact of the adoption. But I think that the bearing on this evidence 
of the other facts held to be established should be considered. The 
other facts which I think are established are that for about 20 
years Ma Mya Me lived in Ma Ku’s house and was treated as a 
daughter and that she was regarded as Ma Ku’s adopted daughter 
by members of Ma Ku’s family and some at least of her friends 
and neighbours, On the latter point,I see no good reason to reject 
the evidence of the appellant’s witnesses. The evidence of the 
respondent's witnesses to the contrary seems to me of far less value and 
quite insufficient to outweigh that of the witnesses on the other side, 


From this point of view I proceed to consider the legal aspect 
of the case. I think it will be convenient to summarize the cases 
which seem to bear upon the subject. ‘There is a course of decisions 
in Lower and Upper Burma which may be regarded as settling the 
Burmese Buddhist law in relation to adoption and which do not 
purport to be in any way inconsistent with one another, ‘ 


The first case is that of Ma Gun v. Ma Gun (3) decided by 
Mr. Sandford, Judicial Commissioner, so long ago as 1874. I cannot 
find that it has ever been dissented from. After citing texts from the 
Manugyé Dhammathat, the learned Judicial Commissioner said :— 


_ Tt is plain that the law requires no ceremony, no written document, nothing 
indeed but a request from parents, and a notorious and public taking and bring- 
-y Ing up,in order that,or with the understanding that they, i.e., the children, may 

1 ne =e a ee i Ath aS 

~“In'this’ tase we have one~ witness who “deposes to’ a formal asking of the 
girl from her mother and a formal consent given; and it is sufficiently proved, 
in my opinion, that the girl, consequent on this asking and consent, left her 
mother’s house and lived for some twelve years with the adoptive parent. It is 
also shewn that the parents made no secret of the adoption. 

I think this is a sufficient fulfilment of the requirements of the law in regard to 
publicity. The girl left her mother’s house and lived openly and‘publicly in the 
adoptive parents’ house. Short of a formal publication of the adoption in the 
market place, or in the presence of elders, which it appears the law does not 
require, it is difficult to say what could be a more effective method of making the 
adoption public and notorious than the unconcealed taking of the girl home and 
supporting her for twelve years. 

Adoption was the only explanation of the proceeding that could have 
suggested itself to any onein the neighbourhood who took the trouble to think 
about it. Just as an open living together is among Burmans presumptive proof 
of marriage, so 1 should hold that the open bringing up of a child, and supporting 
her forso many years, is presumptive proof of ‘adoption, especially where the 
parents are childless and the child is a niece. 

- And, in addition to this, we have here the communications made to reletives 
-and neighbours,” 
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1904. In the case of Ma Buin v. Ma Yin (4), decided by the Special Court 

Ma Mya Me 2 1878, there seems to have been no evidence of the original adoption 

, =. but there was strong evidence that the alleged adoptive father recog- 

Mavnc Ba Dus nized and spoke of the plaintiff as his adopted daughter ; and her claim 
— was upheld by the Court. 

The next case is that of Maung Aing v. Ma Kin (5). In that case 
the plaintiff Ma Kin had.been brought up by one Maung Kaing and 
his wife since infancy. The evidence as to the original adoption was 
conflicting and inconclusive. But there was good evidence that the 
plaintiff lived with Maung Kaing and his wife as their daughter and 
that they publicly recognized her as their adopted child. The adoption 
was held to be established. 

The next case, that of Ma Mein Gale v. Ma Kin (6) is the case 
most frequently cited in recent years. The question was whether Ma 
Kin was the 4ez4tima adopted davghter of U To. There was some 
evidence of the original adoption ; that U To and Ma Kin lived in the 
same house and that she called U To father. But the evidence of the 
manner in which Ma Kin was treated by U To and of his acknow- 
ledgment of her as his adopted daughter was conflicting and weak. 
The learned Judge observed in words that have been often quoted :-— 

“It has been held that no particular ceremony is required for adoption, but 
there can be no doubt that an essential part of adoption is publicity of the relation- 
ship and of the intentions of the adoptive parents in regard to the inheritance of 
their estate by their adoptive child * . 

= * The existence of the tie of adoptioncan be gathered only from 
the conduct and declarations of the parties themselves. The law thus most pro- 
perly requires that adoption shall not be a hole-and-corner matter, but a matter of 
publicity and notoriety so that there may be no room for questions to be raised and 
disputes to be encouraged. * * —* The Courts are therefore bound to in- 
sist upon strict proof when questions of the kind come before them and it seems 


that this has generally been done. ” 

The adoption was held not to be established. 

The next case is that of Ma Gyan v, Maung. Kywin (7) which was 
decided by the learned Judge who decided. the case last cited. The 
“question was whether one Ma Gyi was adopted by one San Aung. 
The material part of the judgment is as follows :— 


“Ma Gyi was the daughter of Maung Kywin and, her mother having died 
when she was an infant of some twelve months old, San Aung and his wife, who 
were then childless, took her and brought her up. This took place over 30 years 

o,and Ma Gyi never returned to her natural father’s house but always lived 
with San Aung up to the time of her marriage. She was treated by San Aun 
and his wife, So Me, as.a daughter; they called her daughter ; and she call 
them father and mother; and she called her own father, at times at least, uncle. 

There is no evidence that can be quite trusted of what took place exactly 
when the child was made over to San Aung, but considering the lapse of time, this 
is no matter of surprise, 

* +#  #j+*  * The want of formality was perfectly natural in view of 
the relationship between the two fathers. Some of the evidence is valueless and 
there are contradictions or discrepancies on certain points of detail, such as the 
circumstances of the giving of Ma Gyi in marriage, but they are not of any solid 
importance. The main broad facts remain cleat, that Ma Gyi was taken out of 
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the family of her natural father, that she never returned to it, and that she was 
taken to the family of her own father’s brother as the daughter of the house. It is 
impossible to believe that she could have been taken over by San Aung and his 
wife in any other capacity, and it is equally impossible to believe that ler father 

‘would have allowed her transfer from his family to his brother’s in the way of 
egg of any kind inferior to the Azttzma, or what may be called the perfect 
Orr”. - 

The adoption was upheld. | 

The case of Ma Thine (Thaing) v. Ba Pe (8), decided by the High 
‘Court of Calcutta on appeal from the Recorder of Rangoon, may also 
be cited. In this case there seems to have been no evid2nce of the cir- 
cumstances of the actual adoption; at least nu reference is made there- 
to in the judgment of the Court, The adoption was upheld on 
evidence of treatment and acknowledgment. 

The case of Ma Tin Shwe v. Kan Gyi (9) is one in which it was 
held that Kecktdma adoption could be proved by treatment and ac- 
knowledgment, even though it was proved that the child had originally 
been brought during a war and that his parents were unknown. 

Finally, there is the case in this Court of Ma Sa ¥Yiv. Ma Me Gale 
(10) in which the learned Judges adopted, without modification, the 
principles laid down in the case of Ma Metz Galev. Ma Kin (11). 

The effect of these cases seems to be that the publicity of the rela- 
tionship is the essential point to be established. It has not been laid 
down at any time that there must be strict proof of a forma ‘and 
public taking over of the adopted child with a definite pronouncement 
of the intention of the adoptive parents that the child should inherit, 
or share in the inheritance of, their estate. If the law required strict 
proof of the circumstances of the original adoption, proof in these 
cases, unless there was a formal deed, would usually be a very diffi- 
cult matter. For the investigation of these claims is commonly under- 
- taken many years after the date of the alleged adoption. In no case 
“that has been reported in which the :adoption’ hasbeen ‘uphéld «has 
there been strict proof of the original “:giving and-taking.. In my: opi- 
nion, when Mr. Burgess spoke of-an adoption not being a hole or 
corner affair, he referred not to the original taking so much as to the 
general publicity and notoriety of the relationship. I infer this more 
particularly from his remarks in the case of Ma Gyan v. Maung Kywin 
(12) which was tried after the case ofi/a Mein Cale v. Ma Kin (11) 
had been decided and reported. In that case, there was clearly no 
formality, no summoning of neighbours and friends. Nor were there 
any such formalities in the case of Ma Gun v. Ma.Gun (13) where 
they were explicitly held to be unnecessary. In both these cases, 
the complete severance of the adopted child from the house and family 
of its natural parents and its maintenance for a long course of 
years inthe family of its adoptive parents on the footing of a child 
were held to be strong evidence of the fact of an adoption. The 
Upper Burma case of Ma Gyan v. Maung Kywin and the Lower Burma 
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1904, case of Wa Gun v. Ma Gun seem to me very similar to the present 
Ma Mya Me Case. It may be true that Burmans take children into their houses 
v. and keep them without adopting them. But no case has been cited, 

Maune Ba Dun, nor am | aware of any, in which achild has been taken into a family 
— completely severed from its own family in the lifetime of its parents, 
and openly treated as a child of the adoptive house and not as a mere 
dependant, and in which it has been held that there has been no 
intention that sucli a child should be regarded other than as a waif and 
stray brought up out of charity. It seems most unlikely that the 
natural parents would consent to such an arrangement, There is no 
evidence in this case that Ma Mya Me ever went back to her mother’s 
house after she went to live with Ma Ku, except for a brief visit of 
two or three months after her father’s death. Even if this visit is 
held to be proved, | do not think it can be regarded as breaking the 
continuity of her relationship to Ma Ku. She remained with Ma Ku, 
but for this brief visit, probably for 20 years up to the time of Ma. 
Ku’s death. It seems to me that the facts which are proved afford 
the strongest basis for the presumption that she was adopted by Ma 
Ku; and in coming to this conclusion I do not think that I am depart- 
ing from the principles which have been laid down in the previous 
‘cases either in Lower or in Upper Burma. In my opinion, Ma Mya 
Me’s claim to be an adopted daughter of Ma Ku has been established 
beyond reasonable doubt. | think that whatever may have been 
the form -of adoption, this finding is sufficient to give her the status 
necessary to entitle her to obtain letters of administration; and 1 do 
not think it necessary to express an opinion as to whether she was a 
ketktima or apatittha child. 
As regards the second question, I concur with the learned Judge of 
the Court of first instance in thinking that the respondent, Ba Dun, is 
“net shown to have forfeited his rights to inherit by his conduct 
- towards his mother. The son who is not entitled to inherit is the dog 
son or, | think, more properly, the “son like a dog,”’ who is disobedi- 
ent td lifs parénts and lives independently of them, who is‘self-willed 
and disobedient to kis parents, who ts disobedient to his parents and 
behaves like an enemy, who has been expelled from the family on 
account of disobedience, who is disowned by (the parents for disobedi- 
ence.* The subject of exclusion is also more fully treated in a later 
section of the Digest,t and I think it is clear that something more 
than a single act of opposition ordisobedience, and something quite 
other than general misconduct, are regarded as grounds of exclusion. 
As was said by the learned Judicial Commissioner of Upper Burma 
(Mr. Adamson) in Ma Tin Shwe vy. Kan Gyi,{ the strictest proof 
would be required that a son had conducted himself as an enemy to 
justify a Court in disinheriting him under a law. The mere fact of 
the institution of a suit by ason to obtain from his mother a share of 
‘his father’s estate cannot in itself be regarded as unfilial conduct. 


* Digest of Buddhist Law, section 17. | t+ Section 2r. 
{2 U. B. R. (1897—190r), 142, 
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Nor does the fact that the suit was brought out of time or that a 
larger share than the law allows was claimed make it so. I think it 
is clear that the respondent quarrelled with his mother about money 
matters some years ago and left herhouse. But | think it is also 
reasonably certain that they were to some extent at teast reconciled 
for some time before her death, though the evidence as to the affec- 
tionate terms of their relationship is no doubt exaggerated. 1! think 
therefore that Ba Dun is not shown to be disqualified from inheriting 
and that he too has the status necessary to entitle him to obtain letters 
of administration. 

The question then remains for consideration whether letters should 
be granted to the appellant or respondent. I do not think exclusive 
weight should be attached to the consideration that respondent is 
entitled, as may be the case, to the larger share. The law does not 
limit the discretion of the Court in this way. The appellant Ma Mya 
Me lived with the deceased up to the time of her death and apparently 
assisted in the conduct of her affairs. There has been no suggestion 
that she is not of good character; and though still comparatively 
young she is of the age of discretion. There seems no reason why 
she should not manage the estate properly. The respondent on the 
other hand, though he is not proved to have done anything which 
would disentitle him to inherit, has for long lived apart from his 
mother and has had independent interests. He is not shown to be an 
habitual drunkard ; but itis, 1 think, proved that he came drunk to 
his mother’s house and it is unlikely that this is a casual and isolated 
instance of inebriety, It is clear that he is an untruthful person as 
he had made statements on oath at different times of an entirely 
inconsistent nature. He is not a scrupulous person; for he made 
up a story in this case which the learned Judge of the Court below 
hacacteteed as absurd and, in my opinion, he attempted to sup- 
port'that story by false evidence.~" In my judgment, there is no doubt 
that the estate ‘is likely to be ‘admitistered better- by’ Ma Mya Me 
than by Ba Dun. 

I would therefore reverse the orders of the Court of first instance; 
dismiss Ba Dun’s application; and direct the issue of letters of ad- 
ministration to Ma Mya Me on the usual terms as regards security, 
» would direct Ba Dun to pay the costs throughout; and I would fix 
advocates’ fees for the hearing of the appeal at five gold mohurs. 


Bigge, F—I concur. 


Before Sir Herbert Thirkell White, K.C.1.£., Chief Fudge. 


KING-EMPEROR +7. KAUNG NGA, 
Bail bonds—Liability of sureties—Criminal Procedure Code, ss. 498, 499. 


When an accused person is released on bail with sureties, the sureties should 
ordinarily be made jointly and severally liable for the same amount as the accused, 
and cannot be made liable for more. The total of the sums recovered from them 
must not exceed this amount. 
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Crown v. Nga Naing, 1 L. B.R.,793 Queen-Empress vy. Nga Hla,1 U.B.R., 
(1897—1901), p. 26; referred to. 


In this case Kaung Nga, who was accused under section 324, Indian 
Penal Code, executed a bond with two sureties, Saung Nga and Po 
Hla, for his appearance whenever required by the Court. The accused 
absconded and the bail bond was properly declared by the Court to be 
forfeited. The bond was in Police Form No. 17 and purported to bind 
the principal in Rs, 100 and the sureties in Rs. 200 each. The Magis- 
trate ordered the sureties to pay the sum of Rs. 400 and that amount 
has been paid by them. 


In Crown v. Nga Naing (1), it was held that, in the case of a 
bond executed under section 118, Code of Criminal Procedure, the 
amount for which the sureties should be made liable was the same as 
that for which the accused is made liable ; and the reasons for this view 
were explained in Quern-Empress v. Nga Ala (2), which is a case 
decided by the late learned Chief Judge as Judicial Commissioner of 
Upper Burma, It seemsto me that the reasons on which these rulings 
are based apply with at least equal force to a bond such as this, ex- 
ecuted under section 499, Code of Criminal Procedure. Section 498 
speaks of “the amount of every bond.’’ Section 499 directs that before 
any person is released on bail a bond for such sum of money as is 
thought sufficient shall be executed by the accused, and in the case of 
a release on bail, by one or more sureties. Section 514 refers to 
the penalty of the bond, It is clear that the intention is that the penalty 
of the bond should be a specific sum which the principal and the sure- 
ties bind themselves jointly and severally to pay in case of default. 
This sum can be recovered from the principal or from any or all of the 
sureties, but more than the penalty of the bond in all cannot be recover- 
ed from them. In this case the amount of the bond which the accused 
bound himself to pay was Rs. 100 and the sureties could not be made 
Jiablefor more than that sum. Each of the sureties might be made 
liable for part of thé” penalty of the bond. “Thus in this case, each of 
the sureties might have been bound in the sum of Rs, 50; or one might 
have been bound in the sum of Rs. 75 and one ‘in the sum of Rs. 25.. 
But the most convenient plan is for the sureties to be made jointly and 
severally liable for the full amount of the bond. In this case the inten- 
tion may have been to require security to the extent of Rs. 500, in 
which case the principal should have been bound in that. sum and the 
sureties should have been jointly and severally liable in the same amount. 
But as the bond stands, I am of opinion that not more than Rs. 100 
could be recovered from the sureties. 


I therefore direct that the sum of Rs. 300 be refunded to the sure- 
ties, Saung Nga and Po Hla, in such proportions as will make the total 
sum paid by each Rs. 50. 


G1L-B.R.7 | (@)1U.B. R, (1897—1901), p26. 
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Before Mr. Fustice Birks. 
KYIN BAW v7. MAUNG LON. 


Maung Kin—for appellant (defendant). 
Messrs. Pennell and Thin—for respondent (plaintiff). 


Appeals—Question of limitation not raised on first appeal—Civil Procedure 
Code, s. 542—Limitation Act, s. 4. 

If a question of limitation is not included in the grounds of appeal, the 

appellant is not entitled to be heard on it without the leave of the Court granted 

under section 542 of the Code of Civil Procedure, The statement, as a ground of 


La 


appeal, that “‘ the judgment of the lower Court is contrary to law,” does not indicate 
that a question of limitation was raised in the lower Court, or is intended to be 
raised in the Appellate Court, : 

A Court of Appeal is not bound by section 4 of the Limitation Act to inquire 
into a question of limitation which has not been raised in the lower Court, but is 
raised for the first time orally before it. : sy 


Dutta vy. Kasai, 1.L.R., 8 Bom., 535; Ahmed Ali vy. Warvi Hussein, I.L. R., 
15 All., 3123; Maung Shwe Sa v. Maung Shwe Gon, P. J. L. B., p. 536 ; cited, 

The plaintiff-appellant in this case sued to recover 11°12 acres of 
paddy land on payment of Rs. 400, The suit was really one for pre- 
emption. It is possible that this fact may have escaped the notice of 
the Judge of the Court of first instance, for the plaint is rather volu- 
minous. It appears from paragraph 4 of the plaint that the plaintiff's 
mother Ma Kyein Aung sold the land in dispute to rst defendant, 
Maung Kyaw Dun, with the consent of the other heirs, for Rs. 400, on 
the understanding that if the purchaser wanted to sell again he was to 
sell to one of the co-heirs for the same amount, Paragraph 7 sets 
out that in 1901 plaintiff wanted to redeem the land from the 2nd 
defendant, to whom the rst defendant had mortgaged it, but redemption 
was refused unless Maung Kyaw Dun joined in the redemption. Para- 

raph g alleges that the plaintiff afterwards discovered that Ma Nyein 
“Aung had soid the land outright in 1895 to the 2nd defendant, Para- 
“gtaph 10 alleges fraud on the part of the rst and 2nd defendants. No 
question of limitation was raised in the Court of first instance and 
both Courts have agreed in decreeing plaintiff's claim. 

It is now urged that the plaintiff’s claim was really for pre-emption 
and that the suit is barred under article 10 of the 2nd schedule of the 
Limitation Act. : 

An affidavit has been filed saying that the 1st ground of appeal 
taken in the Court below, which was “that the plaintiff had no cause 
of action,” was explained to the Judge of the Court of First Appeal as 
meaning that the suit was barred under article 10 of the 2nd schedule, 
Now I think it is clear that the roth paragraph of the plaint alleges 
fraud, and under section 18 of the Limitation Act, some time which 
would otherwise run against the plaintiff would have to be excluded if 
this fact were established. 

The Court of first instance seems to have suspected the tst 
defendant of fraud as he kept out of the way, and it has found that 
the 1st defendant and his mother sold the land to the 3rd defendant 
without the knowledge and consent of the other heirs and without such 
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circumstances as would justify a mother in selling inheritance paddy 
lands. | 


If I allowed the case to be remanded to decide the point of limita- 
tion it would be necessary to frame an issue as to whether time should 
not be excluded on account of fraud. 


Maung Kin for the appellants relies on section 4 of the Limitation 
Act, illustration (2); but this section does not require an Appellate 
Court hearing an appeal to ascertain of its own motion that the original 
suit was filed in time. Though the original suit might have been 
time-barred the decree of the Court is valid unless it is reversed, and 
its proceedings are not void as would be the case if the Court enter- 
taining the plaint had no jurisdictian to try it. 

Mr. Pennell has quoted the case of Dutta v. Kasai (1), decided by 
West, C.J., and Heridas, J., which has been followed by three Judges of 
the Allahabad High Court in AAmed Ali v. Warrt Hussein (2). Inthe 
rst of these cases the question of limitation was not raised on Ist appeal 
at all and the appellant was held to have waived it. This case has not 
been overruled and was noticed with approval by the Judicial Com- 
missioner in Maung Shwe Sav. Maung Shwe Gon (3). In the second 
case the point that the 1st appeal was barred was only taken orally in 
the 2nd appeal; the Court held that the appellant was not entitled as 
of right to be heard in support of it without the leave of the Court 
granted under section 542, Civil Procedure Code. This ground will also 
apply to the action of the Judge in the Court below. The question of 
limitation was not raised in the Court of first appeal. The first 
sround of appeal was only that the plaint disclosed no cause of action. 
No application seems to have been made to amend the grounds of 
appeal, and it is obvious that the plaint does disclose a cause of 
action and that this-is quite a distinct allegation from that now 
raised, 7.¢,, that there was a cause of action but it was barred by 


_ he = 0 bb 


“Ji mitations== ~*~ eee gt 


The object’-of section’ 542 is ‘to confine the appeal to specific 
grounds. In many of the appeals that come before this Court such 
allegations as “the judgment of the Court of Appeal is contrary to 
law” are inserted. Such allegations if unexplained do not give a 
respondent a cleay notion of the case he has to meet. 

I entirely disapprove of the practice of filing affidavits in the 
Court of Second Appeal to atone for the neglect of the advocate in 
presenting his case in the Court below. 


As the Judge says nothing in his judgment about the question of 
limitation it must be taken that he refused to allow this ground to be 
raised under section 542, Civil Procedure Code, and his action in so 
doing would be Justified by the rulings above quoted. On the merits 
the Courts below have concurred and there is no other question of law 
involved. I dismiss the appeal with costs. 


(1) I. L. R., 8 Bom., 535, | (2) I. L. R., 15 All., 312. 
_() P. J. L. B., p. $39. 
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Before Mr. Fustice Birks. , Coinitiint 
KING-EMPEROR ». KYAN BAW.* R$vision No, 426 
_xamination of aceused—Criminal Procedure Code, ss, 244, 342, 537. ak. 
The examination of the accused, prescribed by section 342 of the Code of ne 
Criminal Procedure, is imperative in all cases. = 
In a summons case, where the Magistrate did not examine the accused under 
section 342, nor hear him and take the evidence for the defence under section 244, 
_ Held,—that the the trial was invalidated by these omissions. Conviction set 
aside and retrial ordered. 
Thet U v. King-Empevor, 2 L. B. R., 115, referred to. 
For the reasons stated by the District Magistrate in his order: of 
reference the conviction is set aside and a new trial ordered. The 
Magistrate should note that section 342, Criminal Procedure Code, is 
imperative and requires the accused to be examined after the 
witnesses for the prosecution have been examined, This applies to 
all trials, but in summary trials the provisions of section 304 as to the 
mode of recording sucl examination do not apply. The answer of 
the accused recorded under section 242 in summons cases takes the 
place of a plea to a formal charge, but when the witnesses for the 
prosecution are finished, section 244 requires the Magistrate to hear 
the accused again and to take such evidence as he. produces in his 
defence. Inthe present case the trial is bad as the accused has neither 
been examined nor called on for his defence. The attention of the 
Magistrate is invited to the Ruling in Vga Thet Uy. King-Emperor(t), - 
Full Bench—(Criminal Reference). 
Before Siv Hevbervt Thirkell Waite, K.C.1.£,, Chief Fudge, | ea 
My. Fustice Bigge and Mr, Fustice Birks. . a Reference. 
ee.” RAJ CHUNDRO 0. PO SEIN, <res0-- oe: MYR OE 908. 
Furisdiction of High Court to revise proceedings under Chapter XII, Crinzinal I904s 


Procedure Code—Criminal Procedure Code, s. 453 (3). 

A High Court not appointed by Royal Charter is barred by sub-section (7) of 
section 435 of the Code of Criminal Procedure from interfering on revision in 
proceedings taken under Chapter XII of the Code, 

Pandurang Govind, (1900) I. L. R., 24 Bom., 527; Laldhart Singh and others 
v. Sukdeo Narain Singh, (1990) 1. L. R., 27 Cal-, 892; Avreshna Kamint y. Abdul 
Fabbar, 6 C.W.N., 737; Hurbullubh Narain Singh v. Lutchmeswar Prosad Singh, 
(1899) 1. L. R., 26 Cal., 188; Sri Mohan Thakur v. Narsing Mohan Thakur, (1900) 
I. L. R-, 27 Cal., 259; Krishna Kamini v. Abdul F abbaz, (1903) I. L. R., 30 Cal. 
1553 Dewan Chand v. Queen-Empress, (1899) 34 P.R. Cre 5; Dhant Kam v. Bhola 
Nath, (1902) 37 P.R. Cr. 59; Pandurang Govind Pujari, (1got) I. L. R.,25 Bom,, 
179 3 cited, 

The following reference was made by Mr. Justice Birks to a Full 


Bench :—. 
The petitioner, Raj Chundro, applies for revision of the orders 
of the Sessions Judge of Arakan passed in Criminal Revision case 





* Distinguished in King-Emperor v. Ba Pe, 4 L. B. R., 143. 
: (rt) 2L.B.R., 115. a: haa 
2 Lf 7 < 
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T1904, No. £ of 1903 refusing to interfere with a preliminary order passed by 
pone the rst class Magistrate of Sandoway in Criminal Trial No. 70 of 1903 
RaJ Cuunpro ~~? : cf : : ‘ 
”, putting Maung Po Sein, the respondent, in possession of certain land. 
Po Sein. 


Six grounds of revision are alleged as follows :— 


(1) That the lower Courts erred in law in not finding who was 
in actual possession of the lands in suit at the time when 
the order was made ; 

(2) That the petitioner being acquitted on a charge under section 
447 of the Indian Penal Code, the possession which he had 
at the time of the order should not have been disturbed, 
and there was no likelihood of any breach of the peace 
after:the petitioner’s acquittal on the said charge ; 

(2) That the reasons given by the learned Magistrate for the 
order are not warranted by law and his order is without 
jurisdiction ; 

(4) That it having been considered by the Sessions Judge that 
the illegal act of the Superintendent, Land Records, caused 
the petitioner to take possession of the disputed land, 
whether he did so rightly or wrongly, he was admittedly 
in peaceful possession of the same and the Courts below 
should not have disturbed his possession ; 

(5) That the petitioner having cultivated the paddy growing 
upon the land, as the evidence of the witnesses con- 
clusively proved, should have been retained in possession 
thereof ; 

(6) That the lower Courts erred in law in deciding questions of 
title in a case under section 145, Criminal Procedure 


Code. 


:. _There appear to be. grounds for dealing with the case on revision 
as I -find that when the..petitioner was acquitted Maung Po Sein was 
directed to take civil proceedings to establish his rights so that this 
virtually amounted to an order by a Criminal Court declaring the 
petitioner to be entitled to possession till ousted by a decree of a 
Civil Court. 

A preliminary question arises in this case, whether this Court 
has power to interfere on. revision, for according to section 435, 
Criminal Procedure Code, proceedings under Chapter XII are not 
‘‘ proceedings” as coatemplated inthat section. It has, however, been 
held by the Bombay and at one time by the Calcutta High Court that 
where a Magistrate exceeds his jurisdiction under section 144 or 145 
the High Court has power to interfere under section 439. In the 
case of Pandurang Govind (1). the High Court interfered on the 
ground that the Magistrate had not followed the proper procedure. 
He must set forth the grounds on which he is satisfied that there is a 
dispute likely to cause a breach of the peace and issue notice to all 
parties concerned. In that case the District Magistrate, purporting 
to act under section 145, passed an ex-parte order prohibiting one of 

AE PERE IONS = A ER Nl A EL, EAE RE ET 


(t) (1900) I. L. R., 24 Bom., 527. 
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two parties between whom a dispute existed as to the right of perform- 
ing a certain religious service, from taking part in such service. The 
Civil Court had previously declared that both parties were entitled to 
officiate. The order was set aside as conflicting with the orders 
passed by the Civil Court and as otherwise defective. 

In Laldhart Stngh and others v. Sukdeo Narain Singh (2), 
Amir Ali and Stanley, JJ., held that an omission to join the tenants, 
who were the real persons in actual possession, was an illegality that 
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affected jurisdiction and would justify interference. Amir Ali, J., ex- , 


pressed an opinion that the High Court had this power also under the 
Criminal Procedure Code. This case appears to have been overruled 
by a Full Bench in Arishnua Kamint v. Abdul Fabbar (3). In tkis 
case it appears to have been held by all the five Judges who composed 
the Bench that the High Court had no powers of interference under 
the Criminal Procedure Code, though they had power to interfere 
under section 15 of the High Courts Act (24 and 25 Vic., c. 104) on 
questions of jurisdiction only. This opinion appears opposed to that 
of Ranade and Crowe, JJ., in the Bombay cases and to that expressed 
by Amir Ali, J., in the Calcutta case, quoted above. 


I therefore refer the following questions to a Bench :-— 

(1) ls the jurisdiction of a High Court not appointed by Royal 
Charter to interfere on revision in proceedings taken under 
Chapter XII entirely barred by clause 3 of section 435? 

- (2) If not, to what questions is it limited? 

The opinton of the Bench was as follows :— 

Thirkell White, C.¥.—The question referred is whether the juris- 
- diction of a High Court, not appointed by Royal Charter, to interfere 
‘on revision in proceedings taken under Chapter XII is entirely barred 
i by: sub-section (3) of section 435 of the Code of Criminal Procedure. © 


+ Section 435 of fhe Code of Criminal Procedure enables the High 


‘Court to call for and examine therecord of any proceeding before any 
inferior Criminal Court. Sub-section (3) of that section-declares that 
proceedings under Chapter AII of the Code are not proceedings 
‘within the meaning of the section. There have been many decisions 
as to the meaning of this provision. 7 

In Hurbullubh Narain Singh vy. Luchmeswar Prosad Singh (4), 
itseems to have,been held that the power to revise an order purport- 
ing to.be passed .under Chapter XII but not really falling within its 
‘scope. was exerciseable under, section 15 .of the Charter Act, and not 
underthe Code of Criminal: Procedure. In Sri Mohan Thakur v. 
Narsing Mohan Thakur (5), it was said :— 

“It is quite clear that, under the provisions of section 145, as now amended, 
no order ‘inter that section can be set aside by this Court in its revisional jurisdic- 


tion, except under the provisions of the Charter, and on the ground of want of 
jurisdiction.” 


. (2) (1900) I. L.-R., 27 Cal, 892. | (4) (1899) I. L. R., 26 Cal., 188. 


(3) .6 C. W.N.,. 727. .(5) (1900) J. L. R,, 27 Cal., 259. 
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1904: In Laldhart Singh v. Sukdeo Naratn Singh (2), it was said by 


noone Prinsep, J. :— 
Ras CHUNDRO A case under section 145 is not one with which we can deal as a Court of 
ty Revision under the Code of Criminal Procedure. Such cases are expressly exclud- 
Po Sgin, ed from our cognizance as a Court of Revision under that Code. Our powers 
‘i are under the Charter Act and these can be exercised only in respect of jurisdic- 


tion.” ° 

But in the same case Amir Ali, J., was of opinion that the High 
Court had power to interfere both under its revisional jurisdiction and 
also under clause 15 of the Charter. The grounds of this opinion are 
not stated. 


In the case of Pandurang Govind (1), the High Court at Bombay 
held that it had ordinarily no jurisdiction to interfere with an order 
under Chapter XII of the Code of Criminal Procedure, but when the 
Magistrate exceeded his jurisdiction under sections 144, 145, it had 
power to interfere in its extraordinary jurisdiction. The head-note 
says that it was held that the Court had power to interfere under its 
revisional jurisdiction (section 439). But I cannot find this in the 
judgment; and I shall be disposed to think that the learned Judges 
were referring to their extraordinary jurisdiction under the Charter. 


In Krishna Kamini v. Abdul Fabbar (6), it seems to have been 
held by a Full Bench of the Calcutta High Court that the power to 
revise proceedings under Chapter XII of the Code was exercised under 
section 15 of the High Courts Act, not under the Code. This is expli- 
citly stated by Banerji, J., and seems to have the view of the other 
members of the Full Bench. 


In Dewan Chand v. Queen-Empress (7), it was held by a Full 
Bench of the Chief Court of the Punjab— 


“that where an application has been made under section 145, Code of Criminal 
- Procedure, in a case where an-erder might properly be passed under section: 145, ‘ 
Code of Criminal Procedure, but where the Magistrate-has adopted none of the : 
procedure required by section 145, Code of Criminal Procedure, and has passed an 
order without reference to that section, that the order is not really an order under 
that section, and is open to revision under sections 435 and 439, Code of Criminal 
Procedure.” 


_ JTnanother Punjab case, Dhani Ram y. Bhola Nath (8), Chatterji, 
J., observed :— } 

Proceedings under Chapter AII are not proceedings which can be sent for 
under section 435, Code of Criminal Procedure, by the High Court, the Sessions 
Judge or the District Magistrate for any of the purposes specified in that section. 
‘Nor are the proceedings (criminal proceedings) in the proper sense of the word, 
x  * * They can be revised only by the High Court under section 439 on. 
the ground of want of jurisdiction or grave irregularity in the proceedings or non- 
compliance with the provisions of the Code amounting to abuse of jurisdiction.” 


In the case of Pandurang Govind Pujart (9), Jenkins, C.J., 
observed :— 

“Proceedings under section 145 of the Code are by section 435 expressly 

* excluded from the class of proceedings liable to be dealt with on revision, And 


(6) (1903) I. L. R., 30 Cal., 155. | 8) (1902) 37 P. R. Cr. 50. 
(7) (1899) 34 P. R. Cr. 5. tos (rgor) I. L. R., 25 Bom., 179- 


‘, 
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in all the cases in which the High Courts have interfered with proceedings purport- 
ing to have been taken under Chapter XII, that interference has been justified b 
the fact that the Orders revised were not really orders under that Chapter at all, 
but would have required, to validate them, powers which the Legislature has not 
seen fit to confer on any one.” | 

It seems to me that the answer to the reference, as set forth, 
must be in the affirmative. The Legislature has explicitly declared 
that proceedings under Chapter XII of the Criminal Procedure Code 
are not proceedings which may be called for under section 435. As 
has been consistently held by all the High Courts whose rulings have 


been examined, the intention is to remove proceedings under this | 


‘Chapter from the revisionary power of the High Court. The question 
whether the High Court has power to revise proceedings which, though 
purporting to be held under Chapter XII, do not really come within 
its scope, does not seem to arise on the reference as stated. It is 
unnecessary therefore to express an opinion on it. 

I would answer the first question in the affirmative. 

In that view, it is not necessary to answer the second part of the 
reference. 

Bigge, F$—I concur. : 

Birks, F—I concux in the judgment of the learned Chief Judge. 
There is no question but that the proceedings in this case purport to 
be under section 145; and though in my opinion proceedings were not 
required under that section in view of the orders passed by the and 
class’ Magistrate in Criminal Trial No. 301 of 1902, there does not 
appear to be such an abuse of jurisdiction as would warrant this Court 
in interfering on revision. 


- 





Before Mr. Fustice Birks. 

MAUNG THA CHU anp one v. MAUNG PO KAUK. 
+.::...— °: Messrs. Fordan and Villa—for appellants (defendants). _ ~ 
EE Ee Mr. Palit—for respordent (plaintiff). 

Altering prayer of plaint—Suit for declaratory decree. 

Although a suit for mutation of names ina Revenue Register of holdings 
-cannot lie, the Court may allow the praver of the plaint in such a suit to be altered 
‘to a prayer for possession. 

Maung Shwe Lin vy. Ma Le, 2'L. B. R., 4, referred to. 

In this case the Courts below have concurred on the facts. It is ad- 
mitted that the land in dispute stood in the name of Maung Tha Chu 
‘when it was purchased by Lu Ein, and Mr, Villa contends that the 

laint should have contained an allegation that Lu Ein had notice of 
the plaintiff Maung Po Kauk’s title when he purchased. This question 
had not however arisen on the pleadings, for both the defendants 
alleged that the land was purchased from Ma Min Ye herself. The 
Courts have both found that she sold her interest to the plaintiff and 
-it is admitted that the land was in the plaintiff’s name before the sham 
sale to Maung Tha Chu. The 2nd defendant Lu Ein also admits that 
the plaintiff demanded rents from him and he knew thatthe rst de- 
endant never worked the land though it stood in his name, Lu Ein 
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states he made enquiries from the rst defendant when he bought the 
land and was told that it belonged to Ma Min Ye. As he admits the- 
plaintiff demanded rents he had notice of some claim on the plaintiff’s 
part. He has never paid any revenue on the land. The Courts below 
have believed the plaintiff's evidence that he himself leased the land in 
dispute for two years to the 2nd defendant; this is proved by Ex. 3, 
executed several years after the repurchase by the plaintiff. The 
plaint should no doubt have alleged that the 2nd defendant had notice 
of the plaintiff’s title, but it does not seem necessary to remand the 
case as itis abundantly clear that Lu Ein attorned to the plaintiff . 
before his alleged purchase from Ma Min Ye. The Courts seem to- 
have gone very carefully into the evidence and both Courts have dealt 
with the facts in a satisfactory way. The lower Appellate Court has 
modified the decree of the Court of first instance by giving a simple: 
declaratory decree on the ground that the plaintiff originally only 
sought a declaratory decree in order to evade stamp duty, and the case: 
of Chokalinga Perhana v. Achtyar (1) has been cited, In that case, 
however, there was a great disparity in the stamp duty as the property 

was worth Rs. 19,000. In the present case itis only worth Rs. 600,. 
and the plaintiff’s mistake in not asking for possession was probably 
due to the fact that he thought a suit for mutation of names would lie. 
The original plaint contained a prayer for mutation of names and the- 
Court of first instance has allowed him to substitute a prayer for pos- 
session for a prayer for mutation of names. This seems a proper 
exercise of judicial discretion. If some consequential relief is not 
prayed for the plaint should have been rejected under section 42 of 
the Specific Relief Act. Mr. Palit has taken cross-objections to this 
modification of the decree of the Court of first instance and these ob-. 
jections should be allowed. The ruling of this Court in Maung Shwe 
Linv. Ma Le (2) shews that a prayer in a plaint may even be amended. 


on 2nd appeal.. 


Criminal Revision 
No, 341 of 
1004. 

April 27th, 
1004. 


-.. :,1.:dismiss _the appeal of the_ defendants _.with.cdsts _and restore the- | 


decree of the Court of first instance as it originally stood. 
Before Mr. Fustice Birks. 
SHUNSHANISA »v, KING-EMPEROR. 
_ Mr, Lambervt—for applicant, 
Arms Act, ss. 19 (f), 20, 29. 


The appellant was convicted by the Subdivisional Magistrate under section 19: 
(7) of the Arms Act and sentenced to one year’s rigorous imprisonment. The- 





_ District Magistrate had not sanctioned the prosecution under section 29 of the Act. 


“of the Arms Act and sénténcéd'to one year’s rigorous imprisonment. 


The Sessions Judge held that he intended to convict under section 20'as he qucted: 
certain circulars, but allowed the ‘conviction to stand although an offence under: 
section 20 would not be triable by a 1st class Magistrate. 

Conviction and sentence set aside, 


The appellant, Shunshaiisa, has been convicted under section 19 





It appears from the judgment of the Subdivisional Magistrate, Buthi- 





1) ILL, R.,1 Mad., page 40. | (2) 2L. B. R., page 4. 
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daung, that information was received that Budiadin, the son of the ap- 

t, had three balls of opium. In the search for opium eleven 
flasks of gun-powder and shot and caps were found with lead and 
sulphur besides opium and ganja. Budiadin ran-away, but the ap- 
pellant who is his mother has been prosecuted under three separate 
charges, of which the present is one. It is admitted thatthe District 


Magistrate did not sanction this prosecution under section 29 of the 
Act, 


The Magistrate in his judgment refers to Judicial Department 
Circular No. 20 of 1892 and Criminal Circular No,-398, but he has not 
recorded that any concealment was practised and the accused was not 
charged under section 20 read with section Ig (/). 

The learned Sessions Judge dismissed the appeal, holding that the 
Magistrate intended to convict under section 20 ashe had quoted 
these circulars. He could not have altered the conviction to one 
under section 20, for this would be to enhance the sentence, for section 
20 is punishable with 7 years’ rigorous imprisonment and such a case 
is only triable by a Court of Session (vide last page of 2nd 
Schedule tothe Criminal Procedure Code). The sentence as it stands 
is il as the prosecution was not sanctioned. | have read the 
evidence to see if there is sufficient evidence to shew that concealment 
was practised and to consider whether a fresh trial should be ordered. 
The gun-powder was found ina basket in the bed-room which was 
dark at the time of the search, but there seems no evidence of any 
concealment. The sentence passed seems also too severe in the case 
of the appellant, who was only the .mother of the 10-house-gaung, 
Budiadin, who absconded. She was sentenced on the 2nd January 
1904 and her sentence was suspended on the 16th March when 
the appeal was admitted. Ever if she hada guilty knowledge that 
her son had possession of this ammunition this would have heen a 
substantial sentence. I set aside the conviction and direct the 

"goquittal of the accused. “=. ince ota sorltaamtan oat yg 
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Before Sty Herbert Thirkell White, -K.C.1.£., Chie/ Fudge, 
and Mr, Fustice Birks, 
MA GYI v. MA YEIK axDd Two oTuHERs. 
Messrs. Lows and Giles—for appellant (defendant), 

Messrs, VanSomeren, McDon nell and Fagan—for respondents (plaintiffs). 
Suit instituted by wrong person—Addition of plaintiffs—Civil Procedure 
Code, s. 27—Addition of person as party who ought to have been joined, s. 32. 

It appeared that the plaintiff, who instituted the suit, had no right to sue, 
that right belonging to her children. The Court allowed the addition of the 
children as plaintiffs, and a consequential amendment in the prayer .of the: plaint, 
and proceeded with the suit. “9 . ; ‘ 

Held,—that in the circumstances this course was equitable, and not at vari- 
ance with any provision of law ;-and that if there was any error, it was,covered-by 
section 578 of the Code-of -Civil . Procedure,  waat con “aveaas ioe 
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Taqui Fan v. Obaidulla, (1894) 1. L. R., 21 Cal., 866; Chunder Coomar Roy 
v- Gocool Chunder Bhu Hacharjee, 1.L. R. 6 Cal,, 370; Mohina Chundra 
Roy v. Atul Chundva, 1.L.R.. 24 Cal., 5340; Sheovania vy. Bharal Singh, 
I, L.. R., 20 All, 90; referred to, =, 

Of the five persons entitled to'sue the appellant (defendant) in the same right 
for their share in the deceased’s estate, only two were plaintiffs in the suit. 

Held,—after discussion of the effect of section 32 of the Code of Civil Proce- 
dure, as interpreted by judicial authority, that the other three persons should have 
been added as parties; and ordered, that the case be remanded for the addition 
of parties and retrial on the merits. 

Vydianadayyan v. Sitaramayyan, (1882) 1.L.R..5 Mad., 52; Foy Gobind 
Doss v. Gouveeproshad Shaha, (1867) 7 W.R., 202; Suroda Peryshad Mitter v. 
Kylash Chundery Banerjee, (1867) 7 W.R., 315; Fergusson vy. The Government, 
(1868) 9 W.R., 158; On Ling Tee v. Aw Kintfee, (1868) 10 W.R., 86; Ahmed 
flossein v. Mussamut Khodeja, (1868) to W. R., 368; Aalee Pershad Singh v. Foy 
Narain Roy, (1869) 11 W. K,, 361; Saltgram Singh v. Gheenoo Singh, (1871) 10 
W.R., 19; Dukheena Mohun Roy v. Ameerooddin Mahomed, (1869) 12 W. R,, 
247; Kewal Sahoo v. Issuy Dyal Roy, (1869) 12 W. R., 3343 Ram Surun Singh v. 
Mahomed Ameer, (1870) 13 W. R., 78; Konjal Sahoo v. Guvoo Buksh Kooer, (1870) 
13 W.R,, 362; Ram Taruck Ghossal v. Raddha Bullab Strcar, (1871) 15 W. R,, 
97; Tha Yay. Mee Khan Mhone, (1870) 13 W. R., 443; Naraint Kuar v. Durjan 

war, (1880) LL.R., 2 All, 7338; Ramayya v. Venkataratnam, (1894) I. L. R., 17 
Mad., 122; Har Narain Singh v. Kharag Singh, (1887) 1.L.R., 9 All, 4473 
Habid Bakhsh vy. Baldeo Prasad, (1901) 1.L.R., 23 All., 167; Mahomed Kahoor Ali 
Khan v. Butta Koer, (1868) 9 W.R.,1 P. C., 9; cited. 

Thirkell White, C.¢.—This suit was originally instituted by Ma 
Yeik, the 2nd and 3rd plain'iffs-respondents being subsequently added. 
Ma Gyi is the daughter, and administratrix to the estate of Maung I.u 
Gale, deceased. ‘The relationship between the parties and the other 
members of Maung Lu Gale’s family whom it is necessary to mention 
is as follows. Besides other children who died without issue, Maung 
Lu Gale had two sons, Maung Kyaw and San Hla. and adaughter Ma 
Gyi, the present appellant. Maung Kyaw, who is dead, married suc- 
cessively Ma Thin, by whom he had a daughter Ma Mya Me; Ma Bo, 
by whom he hada son,Kan Nyun; Ma Win Thin, by whom he had a 


_ child Ma Sa Me; and Ma Yeik, the first.respondent, by whom he had 
' ‘two sons, Ba Sein and Ba Shwe, the second and third respondents, 


The first point on which we heard argument and which we have 
decided by a verbal order was the objection taken by the appellant 
that, as the first plaintiff Ma Yeik had, admittedly, no right to sue, 
the plaint should have been dismissed and the second and third plain- 
tiffs should not have been added. ‘ 


At the time of the institution of the suit, the second and third plain- 
tiffs, Ba Sein and Ba Shwe, were minors. The suit should have been 
instituted in their names by Ma Yeik as their next friend. instead of. 
doing this, Ma Yeik sued in her-own right for Maung Kyaw’s share 
in the estate of his father Maung Lu Gale. Subsequently, when her 
sons had attained their majority, an application was made to add 
them as plaintiffs. The proper course would have been to substitute 
them as plaintiffs. for Ma Yeik, under section 27 of the Code of Civil 


‘Procedure. There is no doubt authority for the position taken by 


the appellant that when the original plaintiff had no right.to sue, .as 
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‘in this case, others cannot be joined as plaintiffs ; and that the proper 1903. 
course is to dismiss the suit. On the other hand, there is the authority — 
-of the case of Tagui Fan v. Obatdulla (1) for treating the person im- Ma Gyr 
properly made a plaintiffas non-existent and for allowing the suit to ay 
proceed in the name of the right plaintiff. y x Sa 


In one respect the present case is distinguishable from those cited 
by the learned counsel for the appellant, in that not only were other 
plaintiffs added but the plaint was amended so as to include a prayer 
for the share of the inheritance alleged to be due to the second and 
third plaintiffs jointly with their mother, the first plaintiff. In these cir- 
cumstances,-it seems to me that the Court might rightly proceed to 
hear the suit on the amended pleadings and to dismiss it as regards 
the first plaintiff and decree it as regards the second and third plain- 
tiffs. And this is in effect what the Court did. 

The cases examined by my learned colleague are, in my opinion, 
-distinguishable ; and I think it was within the competence of the 
lower Court to allow the amendment of the plaint, to add the necessary 
parties, and to proceed with the case, There seems to be nothing in 
the Code of Civil Procedure to prohibit this course, which is clearly 
the most equitable course to adopt. I think it also probable that, if 
there has been an error in this respect, it is covered by section 578 of 
the Code. 

I therefore concur with my learned colleague in deciding on the 
first ground of appeal in favour of the respondents, | 

’ The third ground of appeal is that the other surviving children of 
Maung Kyaw should have been made parties tothe suit. We have 
heard arguments on this point and have also considered an application 
made by Ma Mya Me, the daughter of Maung Kyaw and his wife Ma 
‘Thin, to be made a party tothe suit. This application, and by im- 
plication the third ground of appeal, were strenously opposed by the 
Tearned counsel of the respondents. The question whether the ap- 

_-plication.of Ma Mya, Me_should be granted, and_as a necessary conse- 
quence, the third ground of appeal allowed, depends os the construc- 
tion of section 32 of the Code of Civil Procedure as interpreted by 
judiciai authority, So far as they are material tothe present issue, the 
.terms of that section are as follows :— 
_ The Court may * =" * order * * * 
-that the ndme of any person who ought to have been joined, whether as plaintiff or 
- defendant, or whose presence before the Court may be necessary effectually and 
eo upon and settle all questions involved in the suit, be 
-a anes bin 8 

The terms of section 73 of the Code of 1859, on which most of the 
rulings cited in argument are based, are somewhat different. It may 
be convenient to cite the relevant parts of that section :— 

‘* If it appear to the Court - * ™ that allthe persons 
who may be-entitled to, or whoclaim some share.or interest in the subject matter 
--of the suit, and who may-be likely.to be affected by the result, have not been made 

parties to the-suit, the Court may: ame sf _ * a H 


(1) (1894) I: L. R., 21 Cal., 866, 





1903. 
Ma Gyt 





?. 
Ma YEIK. 





248 LOWER BURMA RULINGS. [VoL 





direct that such persons shall be made either plaintiffs or defendants in the suit as- 
the case may be.” 

The policy of the two sections is the same. It is to avoid multi- 
plicity i suits and to promote finality in litigation. This was dis- 
cussed by the High Court of Madras in Vydianadayyan v. Sitaramay- 
yan (2) with reference to the identical terms of section 32 of the Code 
of 1877. The following passage may be cited from the judgment of 
‘Turner, ae a 

“Js it meant by these words that a person not originally impleaded ts to be 
made a party only if the questions raised in the suit cannot otherwise be com- 
pee ae effectually determined between the parties tothe suit ? or is it meant 
completely and effectually determined so that they shall not be again raised mn that- 
or in any other suit between the parties to the suit or any of them and third parties ?- 
To accept the more restricted interpretation involves the addition of words which 
we do not find in the section, namely, ‘ between the parties to the suit,’ and there 
can be few, if any, questions which cannot be determined between the parties to the: 
suit one way or the other, and of which the determination, if they be material, will, 
as between the parties to the suit, not be final. On the other hand, the interpreta- 
tion warranted by the terms would enable the Court to avoid conflicting decisions on. 
the same question which would work injustice to a party tothe suit, and finally and 
effectually to put an end to litigation respecting them.’ 

The principle of the rules on which the section was based was, it 
was added, “that a material question common to the parties and tc 
third parties should be tried once for all.”’ ; 

The earliest case cited by the learned counsel for the respondents 


“is that of Foy Gobind Doss v. Goureeproshad Shaha (3), a case which 


has been much discussed. In that case, a certain person had been 
added as a party toa suit. The Court held that he should not have 
been made a party because, though he claimed an interest in the sub-- 
ject matter, he was not likely to be affected by the result. He claimed 
adversely to the title both of the plaintiff and of the defendant. He 
claimed no community of interest with either of them. ‘The ruling is: 
not precisely applicable to cases under section 32 of the present Code 
as it turns on words which are. not found in_that section. But even . 
here the learned Chief Justice (Sir Barnes_Peacock) cited with ap- . 


; proval the following passage from Story’s Equity Jurisprudence :— 


“The general rule in Equity is, that all persons are to be made parties who are: 
either legally or equitably interested in the subject matter and result of the suit.” 

This case was distinguishedin Saroda Pershad Mitter v. Kylash 
Chunder Banerjee (4), where, though the interyvénor claimed adversely 
both to the plaintiff and defendant, he was made a party because he had 
an interest in the decision of the suit.. It was followed in Fergusson v. 
The Government (5), wherein Markby and Bayley, JJ., approved the 
rule “ that those persons only should be joined as defendants in a suit, 
whose claims were necessary to be taken into consideration before de- 
ciding on the plaintiff's title.” | 

The case nextin order of time,that of Of Ling Tee-v. Aw Kintfee 
(6), was the case on which the learned counsel for the respondents most 

(2) (1882) LL. R., 5 Mad, 52. ~ | (4) (1867) 7 _W. R., 315. 
a Bag 


(3) (1867) 7 W. R., 202. 5) (1868) 9 W. R., 158, 
(3) (1867) 7 W. I G (3868) 1a ) ( ) 9 235 
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relied. Butit does not support his objection in anyway. The plaintiff 
sued for one-eleventh of the estate of a deceased. The learned Judges 
held that the Court below had not the power to transform the suit into a 
general administration suit. They also held that if, at the hearing of 
the suit, it appeared to the Court that all persons who might claim some 
share or interest in the subject matter of the suit, that is to say, in the 
one-elcventh for which the plaintiff was suing, had not been made 
parties, the Court might order them to be made parties. That is 
precisely what we are asked to do in thiscase. There is no inten- 
tion of converting the suit into a general administration suit, a 
course against which tne learned counsel for the respondents 
protested with perhaps unnecessary warmth and reiteration. If we 
grant the prayer of Ma Mya Me and allow the third ground of appeal 
we shall be adopting the course approved in this case of adding as par- 
ties persons who claim an interest in the share for which the plaintiffs sue, 
without converting the suit into a general administration suit. 


The case of Ahmed Hossein vy. Mussamut Khodeja (7) follows the 
Foy Gobind Doss (3) casein holding that “ it would be most inconve- 
nient and contrary to all principle if every person claiming a title ad- 
verse to those set up both by the plaintiff and the defendant should be 
allowed to intervene’ although not likely to be affected by the result 
of the suit. 


The two cases last cited were considered and explained by Markby, 
J., in his judgment in Kalee Pershad Singh vy. Foy Narain Roy (8). 
It was there shown that the Courts were not restricted to the deci- 
sion of questions between the plaintiff and detendant; but might 
at times have to decide questions between rival defendants. As 
regards the practice of the English Court of Chancery the following 
. passage may be cited:— “ey 
A pence to Lord Redesdale, * all-persons materially interested in the subject 
ought generally to be parties to the suit, plaintiffs or’ defendants, however nume= 
rous they may be, so thatthe Court may be enabled to do compiete justice by de-- 
ciding upon and settling the rights of all persons interested, and that the orders of 
the Court may be safely executed by those who are compelled to obey them and. 
future litigation may be prevented ’ (Mitford on Pleading, 164), According to Lord. 
Hardwicke, ‘the general rule is that you must have all parties before the Court 
who will be necessary to make the determination complete and to quiet the ques- 
tion ’ (Poon y, Glocke and Atkins, 515).” 


| understand the conclusion to be that in this country it was the in- 
tention of section 73 of the Code of 1859 to give our Courts a discre- 
tion as to the addition of parties and not to bind them by so strict a: 
rule as that last cited. But the principles underlying the passages 
quoted seem to be those which are the basis of section 73 of the Code 
of 1859 and section 32 of the Code of 1882, ‘This ruling-was followed 
in Saligram Stnghv. Gheenoo Singh (9). Dukheena Mohun Roy v. 
(7) (1868) 10 W, R., 368. (8) (1869) 11 W. R., 361, 
(9) (1871) 16 W. R,, 19. 
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Ameerooddin Mahomed (10) went further and adopted the rule of the 
English Court of Chancery that all persons interested must be joined. 
Norman, J., said -— | 

“A similar principle is expressed in Comyn’s Digest, namely, ‘ that all con- 
cerned in the demand aoe to be Sade parties "is et > : Not vu pcan in 
the subject matter respecting which a thing is demanded. but all concerned in the 
very thing which is demanded, in the matter petitioned for, in the prayer of the bill, 
or in other words in the odject of the sutt.’’ : 

In Kewul Sahoo v. /ssuy Dyat Roy (11), the question of the addition 
of parties was raised. But it was not decided that parties had been 
wrongly added. The decision went on another point. 

Ram Surun Singh v. Mahomed Ameer (12) approved the,addition 
of a party whose interests were not adverse to those of the defendants 
and who had an interest in the result of the suit. 

Konjul Sahoo v.Guroo Buksh Kooery (13) is another case in which 
intervention was allowed on the ground that the intervenor claimed 
an interest in the suit and would be affected by thr: result, although 
apparently his title was adverse to those set up by both the plaintiff and 
defendant. To the same effect is the ruling in Ram Taruck Ghossal 
v. Radha Bullab Sirkar (14). 

The case of Tha Yav. Mee Khan Mhone (15) is strongly in favour 
of a liberal construction of the law regarding intervention. The words 
of Norman, J., may be cited: — 

“| am strongly disposed to think that a very liberal construction should be put 
upon the words ‘ persons who may be entitled to, or who claim some share or in- 
terest in, the subject matter of the suit, and who may be likely to be affected by the 
result.’ I would construe them as enabling the Court to add any persons to the list 
of plaintiff or defendant in whose absence the subject matter of the suit or the claim 
of the plaintiff in the suit cannot be fully investigated and disposed of. I am in- 


clined to think that the words ‘who may be likely to be affected by the result’ may 


be construed as ‘likely, if added as parties, to be affected by the result of the in- 
vestigation and determination of the question in the cause.’ ” 


In Naraint Kuar v. Durjan Kwar (16), it was said by Straight, 


+ 
ae i 
. 


ipo 'The'terms “questions involved inthe suit? Tmust-bé faken to mean questions 


directly arising out of an incident to the original cause of action, in which, either 
in character of plaintiff or defendant, the person to be joined has an identity or 
seater ya of interest with that party in the litigation on whose side he is to be 
ranged. 

There is nothing in this canon to exclude the intervenor, Ma Mya 
Me, in the present suit. Her interest as against the defendant is 
identical with that of the plaintiffs, 

Vydianadayyan v. Sittaramayyan (17) has already been cited. It 
was followed in Ramayya vy. Venkataratnam (18) on the principle 
that:— 

“When the debt sued for is due to a joint Hindu family, the debtor is entitled 
to insist that ali the joint creditors, from whom he can claim a discharge, ought to 





(10) (1869) 12 W. R., 247. (14) (1873) 15 W.R., 97. 
(t1) (1869) 12 W. R., 334. (15) (1870) 13 W- R., 443 
(12) (1870) 13 W.R., 78. (16) (1880) I. L, R., 2 AIL, 738. 
(13) (1870) 13 W. R., 362. | (17) (1882) I. L. R., 5 Mad., 52. 


(18) (1894) I. L. R., 17 Mad., 122, 
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be parties to the suit in order that the decree which may be passed therein may 
effectually discharge him as against ell,” 

Similarly in this case the defendant was entitled to insist that all per- 
sons claiming through Maung Kyaw should be made parties so that 
there might be one decree in respect of them. 

Har Nartan Singh v. Kharag Singh (19) is another case on which 
the defendants’ counsel placed much reliance. It refers directly to the 
appointment of a person to be arespondent in an appeal, not a plaintiff 
or defendant. But the point was decided with reference to section 32 
of the Code of Civil Procedure. The felevant passage is as follows :— 

“ Now, when we look to section 32, we find that the second paragraph of that 
section only applies, so far as the adding of a plaintiff or defendant is concerned, to 
cases where the adding of the person will enable ‘ the Court effectually and com- 
pletely to adjudicate upon and settle all the questions involved ia the suit.” I do not 
think there can be any doubz that all the questions above referred to must be ques- 
tions between the plaintiff and the defendant, and not questions which may arise 
between co-defendants or between co-plaintifis inter se.” | 7 

The Madras case last cited, in which a contrary opinion was ex press- 
ed; and the case of Kalee Pershad Singh v. Foy Narain Roy (20) 
were not referred to. Even accepting this ruling as a correct exposi- 
tion of the law, I should still hold that it did not prevent the addition 
as parties in this suit of persons claiming as co-heirs with the 
plaintiffs. 

Ithink I have now mentioned all the casesin which mqoostion in any 
way similar to that under consideration has been decided. 

It seems to me that the weight of authority is strongly in favour of 
the contention that the other children of Maung Kyaw ought to have 
been made parties to the suit on the application of the defendant. Their 
presence on the record was necessary to enable the Court effectually 
and completely to adjudicate upon and settle all questions_involved. in 

‘the suit. The main question was to what share, if any, were the children 
- of Maung Kyaw entitled. It is obvious that unless all the children are 
made parties, there may be a succession of suits on the same cause of 
action whereby the defendant will be needlessly harassed. This has 
been regarded as a good ground for adding parties. If ali the children 
are added, it will be within the competence of the Court to decide to 
what shares, if any, of the amount decreed each of them is entitled. 
The Court of first instance saw the necessity of this and proceeded to 
adjudicate on the claims of the other children although they were not 
parties tothe suit. This, it need hardly be said, the Court had no power 
to do, 

The next question is asto the proper course to be adopted. There 
have been divergent opinions on this point. 1 think we may safely be 
guided by the considered judgment of Strachey, C.J., in Habid Bakhsh 
v. Baldeo Prasad (21), in which it was held that a suit might be re- 
manded on first appeal for retrial on the merits when an Appellate 


7)1.L.R., go All. 447. 1869) 11 W. R., 361. 
eae (1) canon 1, L. k. 23 tae Sai = 
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Court ordered the addition of fresh parties. I would therefore reverse 
the decree of the District Court; direct the addition as plaintiffs of 
Ma Mya Me, and if they consent of Kan Nyun and Ma Sa Me, the 
other surviving children of Maung Kyaw, and remand the suit for a 
fresh hearing. If Kan Nyun and Ma.Sa-Me do not wish to be plaintiffs 
they should be added as defendants. The trial will have to be held 
afresh. The Court will determine the rights (if any) of the parties, and 
if there is a decree for the plaintiffs will decide to what share each of 
them is entitled, The appellant must have her costs, I think, in this 
Court. In the circumstances, | think that the appellant should have her 
costs in-the Court below also, My learned colleague concurs and there 
will bean order accordingly, 


Ltr ks, $—The first plaintiff-respondent in this case, Ma Yeik, is the 
5th wife of Maung Kyaw, the 6th child of Maung Lu Gale and Ma Ka. 
It is admitted that at the time of his death in 1898 he was the eldest 
surviving son of Maung Lu Gale and Ma-Ka, but the Additional Judge 
of the District Court has found that his elder brother Maung Bo Gyi, 
who died earlier in 1898, was alive at the time of Maung Lu Gale’s 
second marriage with Ma Pe. It is admitted that Maung Kvaw died 
before his father Maung Lu Gale and that his widow Ma Yeik has no 
right of her own to share in Maung Lu Gale's undivided estate. In her 
plaint she claimed the two shares due to her husband as eldest son 
leaving two shares for the younger children Maung San Hla and Ma 
‘Gyi, the present appellant and administratrix to Maung Lu Gale’s es- 
tate. Paragraph 6 of the plaint, however, refers to her application for 
letters of administration. From paragraph (d@) of that application it is 
-clear that she admitted the rights of her two sons Maung Ba Sein and 
‘Maung Ba Shwe and proposed to share the portion of the estate that 
would have come to her husband between his sons and his children by 


2 former marriage, Maung Kan Nyun and Ma Mya Me. 


“+ “The:plaintiff Ma Yeik sued-alone as a pauper. --Her-plaint was filed 


‘on 5th August 1901, Ma Gyi filed her first written statement on. the 
ard:September 1901. Paragraph 7 of that written statement points out 
that‘Maung Kyaw was dead and not: in.possession of the share of the 
father’s estate and that the suit was bad-unless Ma Yeik had letters of 


administration. 


The plaintiff was permitted to sue as a pauper on the 27th September 
igo1, but the case dragged on as the Additional Judge considered she 
‘should give security for costs. This order was set aside by this Court 
in Civil Revision No. 71 of 1902 on the grd July 1902. 

: The defendant: Ma-Gyi filed.a long written statement dated 13th 
August 1902-in which'she definitely asserts that the plaintiff Ma Yeik has 
no'rights of her own. 

On the’ 4thSeptember 1902, an application was made to amend the 
‘plaint. “Appatently the Additional’ Judge had:been transferred, for the 
-case came before the District Judge, who noted that it really was an appli- 
«cation to join two other parties:as plaintiffs. 
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On the 4th November Mr. Pratt, the Additional Judge, newly 
appointed, passed the following order :— 

Ma Yeik applies for permission to amend the plaint by including the names of 
hes own two sons, who were minors at the time the suit was instituted but are now 
of age. 7 

Defendant objects on the ground that the plaintiff herself had no cause of action 
and that the inclusion of their names alters the nature of the suit. 

Although plaintiff nowhere expressly states in her piaint that she sued on 
behalf of her children, it is quite obvious that she intended to do so, and they are 
mentioned in the plaint. : 

. U consider that the children should have been made parties from the first. To 
dismiss the plaint and direct the plaintiff to bring a fresh suit with her children, 
would only put her to unnecessary exper 

I see no reason why the plaint should not be amended. And I consider it should 
be so amended, 

The amendment will accordingly be made. 


Ma Gyi filed a further written statement, dated the 11th November. 
Issues were framed on that date and the Additional Judge finally gave a 
decree for the second ard third plaintiffs for three-tenths of the estate 
of Maung Lu Gale or its value Rs. 8,734-12-9. 


The present appeal is against the decision and it has been agreed that 
the first ground of appeal should be considered separately, for if decided 
in the appellant's favour it is obvious that the suit must be dismissed, 


The first ground of appeal is that the District Court erred in adding 
the second and third plaintiffs, the first plaintiff being admittedly not 
entitled to recover on her own account. 


The chief case relied upon by Mr. Buckland for the appellant is 
: Chunder Coomar Roy v. Gocool Chunder Bhu Hacharjee (22). | 


~ Lithat case Avsued as’ only son“and heir of his father B. -C, the 
widow of B, having, with the concurrence of A, taken out letters o 


administration to B’s estate, wis, on the eppieakion of A, made a 


co-plaintiff under section 32, Civil Procedure Code. 


. The Court held that in as much as A had no right to sue at all, C 
-ought not to have been joined as a plaintiff. | 


The case is not parallel to the present as the plaintiff was suing for 
a debt to the estate, which suit could only be brought by the administra- 
trix. It is admitted that in this case Ma Yeik could sue as next friend of 
her minor children against Ma Gyi for partition of the property. When 


the order of the 4th November 1g01 was made the minors had attained 
‘their majority. 1fthe application toamend the plaint had been made 


under section 27 for the substitution of the namesof her children for 


their mother and had there been an a ere on the record showing 


that Ma Yeik was merely suing on behalf of her children, the poirt now 


taken would hardly arise. | 
(22) I. L. R., 6 Cal., 370. 
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The case of Mohtna Chundra Roy v. Atul Chundra (23) is also- 
hardly applicable, for it was held there ‘‘ that the suit was bad for mis-- 
joinder of plaintiffs as the suit of plaintiff No. 2 ought properly to 
have been brought against all the holders of the portion including plain- 
tiff No. 1 and not merely against the defendants in the suit.” It is. 
obvious that the same party cannot be plaintiff and defendant in the 
same suit, 


Mr. VanSomeren for the plaintiff relies on the ruling in Zaguz Fan. 
v. Obaidulla (24). In that case the suit was brought by the mother 
and guardian of a minor and the suit was dismissed on the ground that 
the minor had attained his majority before the institution of the suit. 
On appeal Trevelyan and Ameer Ali, JJ., held that the name of the next: 
friend might be treated as mere. surplus-age and that the so-called 
minor should be given an opportunity of going on with the suit. The 
Judges noted that if the decision of the Court below were upheld the 
plaintiff would be barred by the law of limitation. The Court therefore. 
directed the plaint to be amended. 


It is true that in a very similar case this ruling was dissented from. 
Sheoranta v. Bhaval Singh (25), mainly on the ground that the plaint 
was not properly verified by Lachmi Narian, the father of Sheorania. 


In my opinion the irregularities in thiscase can be cured by section. 
575 ofthe Code. The plaintiff was, I think, dox@ fide mistaken in think- 
ing she was an heir to the undivided portion of Maung Lu Gale’s estate 
that would have come to her husband had he outlived his father, and had 
the issues been framed while her children were still minors the errors: 
would have been discovered in time for the Court itself to direct an 
amendment of the plaint which could hardly have been objected to. | 


.. . ‘The present amendment order as it stands is not quite correct, forthe: 
-—Na 


eee 


me_of the first_plaintiff should have. been struck out and. the names of - 
‘her two sons substituted. ae Sr St as ; 


Under the authority of the Privy Council Ruling in Mahomed Zahoo 
Ali Khan v. Butta Koer (25) we could now order this to be done, 


This point is not now of so much interest as [ concur with my learned 
‘colleague in thinking that the appellant, should succeed on the 3rd: 
ground of appeal and that aremand will be necessary. 


The authorities on this point have been so exhaustively considered by 
him that I have nothing moreto add. Asa retrial will be necessary on: 
account of the addition of fresh parties it is not necessary to make 
any formal amendments to the plaint at this stage of the proceedings. 
On the first ground of appeal I find in favour of respondents and on the 
3rd in favour of appellant, . ass . 

I concur in his order of remand.and in. the advocate's fee proposed.. 


(23) 1. L. R., 24 Cal., 540. | _ ..(25) 1. L. R., 20.AJL, "oe 
(24) I. L.R., a1 Cal., 866, . (26) (1868) 9 W. R., 1 P. C,, 9. 
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Full Bench—(Civil Reference). 
Before Sir Herbert Thirkell White, K.C1E., Chief Fudge, 
Mr. Fustice Bigge and Mr. Fustice Birks. 
MA THIN anp one v. MA WA YON. 
Buddhist Law: Inheritance : Partition—Rights of single daughter on 
death of father. 


A daughter, being an only child, is entitled to claim a one-fourth share of her 
Parents’ joint estate from her mother, when the latter re-marries after the father’s 


death. 
Ma On and others v. Ko Shwe O and others, (1886) S. J. L.B., 378; Maung 


Seik Kaung vy. tiaung Po Nyetn, (1900) 1 L. B. R..23; Ma Me v. Ma Myit, 
(1893) P. J.L.B., 48; Afi Saung and others vy. Mi Kun and another, (1882) 


I 
S. J. L. B., 115 ; referred to. 

The following reference was made to a Full Bench. by Mr. Justice 
Bigge :— 

The respondent sued in the lower Court as an adopted daughter 
of the 1st appellant and her deceased husband Po Bya to recover 
one-fourth share in the property of her adopted father and for Rs, 500 
being her thznthz. 

‘The first ground of appeal which impugns her adoption has been 
abandoned and there only remains the second, that the plaintiff had 
no right to claim one-fourth share during the lifetime of her adoptive 
mother. ? 

The appellant and her kusband had no issue.. Jn Ma Ox and others 
v. Ko Shwe QO and others (1), the learned Judicial Commissioner said, 
after considering a certain chapter of the Manugyé Dhammathat :-— 

“ On the death of one of the parents the eldest son or daughter may claim his or 
her share, and the remainder of the property vests in the surviving parent for 
himself and herself and the remaining children.” es 4 


~. * This-would. appear to be a clear ‘authority im favour of the respond-= 


ent, but forthe judgment ofthis Court in Maung Setk Kaung v. 
Maung Po Nyein (2), in which it is stated :— 

** It is net quite clear that inthe decision cited from page 378, Selected Judg- 
ments, the learned Judicial Commissioner intended to Jay down that on the death 
of either the father or the mother the eldest son may claim ashare of the inherit- 
ance ; Or that on the death of one cfthe parents either ason ora daughter, as the 
case may be, may claim a share.” 

In Ma Mev. Ma Myit (3), Mr. Hosking, then Judicial Commissioner, 
said :— 

“There are authorities for holding that the eldest son or the eldest daughter 


may claim one-fourth of the property during the lifetime of one surviving parent, 
but this rule, in my opinion, means the eldest son, or the eldest daughter where 


there are no sons.” 

The lattér is the case which is before me on this appeal. In M/Z 
Saung and others v. Mi Kun and another (4), Mr. Jardine, after con- 
sidering the position of the eldest son, says :— 


(1) (1886) S.J.L.B., 378, at p. 385, (3) (1893) P. J. L. B., 48. 
(2) (1goo) 1 L.B.R., a Ese - (4) (1882) S. J. L. B., 115, at p, 120, 
18 





_ Crutl Reference 


No. r of 
1904. ~ 
Fanuary agth, 


te 


1904. 


——$_$_— 


Ma Tun 
Py ty, 
Ma Wa YVén, 


a 2 
7 


256 LOWER BURMA RULINGS. [voL. 





** Under certain circumstances the eldest daughter, at least when there is no son 
competent to assume the parental duty, takes the paraphernalia of the deceased 
mother. . * ® . They are rights addi- 
tional to the fractional share of the inheritance, which on the death of one parent 
the eldest son or eldest daughter is entitled to demand from the surviving parent.’” 


In Maung Setk Kaungy. Maung Po Nyein already referred to, 
after an elaborate survey of the authorities, the learned Judges referred 
to the Digest of the Dhammathats compiled by the Kinwun Mingyi. 
Section 31 deals with the case of mother’s and daughter’s share on the 
father’s death and summarises the general effect as this, that in such 
a case the daughter gets her ornaments given her before the death of 
ihe father and by both parents and certain specified property, namely, 
one pair of bullocks, buffaloes, goats, grain, etc., and that the mother 
should have the rest of the property—-a method of division which it 
seems to me is somewhat difficult to apply to the conditions and pro- 
perty of modern Burmese Buddhist life. ‘The ground for such a deci- 
sion apparently is that, although the daughter is the offspring of the 
father, still it is the mother who has direct control over her. So that 
should the mother exhaust the property during her lifetime, it must 
be so; butif anything is left unexhausted the daughter should get it. 
The Vildsa Dhammathat seems to have contemplated what, I venture 
to consider, would be a more equitable method of distribution, and 
according toit the eldest daughter would get her mother’s ornaments 
as well as the ornaments which had been given to her during the life 
of her mother and the rest of the property would be divided into four 
shares of which the mother would get three and the eldest daughter 
one share. ‘The distribution under this Diammathar is to be found in 
section 33 of the Kinwun Mingyi’s Digest, which relates to the 
partition between father and daughter on the death of the mother, but 
he says at page 71 of his work, ‘‘ The rule of partition between mother 
and daughter on.the.death.of the father is, »#utatis mutandis, the 
same as that hetween father-and_daughter-onm the deathof the mother.” 
So that there appears to be the sanction of venerable authority for 
the position laid down by Mr. Meres and Mr, Hosking in the case 
already referred to. The learned author of ‘‘ The Principles of Bud. 
dhist Law,” after stating at page 107 as follows— 


“ Most of the important Dhammathats. recognise the eldest daughter’s right to 
a fourth share on the death of the mother which the eldest son possesses on the 
death of the father ”’:—the reason being that “as the eldest son takes the Position 
of the father so does the eldest daughter take the place of the mother on the latter’s 
death ;’ 


goes on torefer to andto criticise the judgment in Ma Jfe v. Ma 
Myit. He says:— 


“Tt is submitted that this construction of the rule is opposed to the spiri 
the Dhammathats. Ifthe mother dies first there is no eink in Sous ae 
share to the eldest son as the father is still alive ; nor can the eldest daughter claim 
her fourth share during the lifetime of the mother; but it is provided that in such 
an event the eldest son or daughter, as the case may be, should receive some bul- 
locks, buffaloes and th like, but not a fourth share of the property,” | 
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This is the conclusion arrived at by the learned Judges of this Court 
in their summing up of the rules contained in section 31 of the Kin- 
wun Mingyi’s Digest, but it leaves out of sight the rule laid down in 
the Vildsa Dhammathai to whichI havealready referred. But forthe 
‘weakening effect of the judgment of this Court in Maung Setk Kaung 
v. Maung Po Nyetn on the law asI believe it was laid down by Mr. 
Meres and Mr. Hosking viewed by the light of the Vildsa Dhamma- 
that, | should have decided the one point now before me in favour of 
the respondent ; but having regard to that decision I[ think that it is 
incumbent upon me to refer the following point for the decision of a 
Full Bench, namely,— 

‘(Is an elder or only daughter upon the death of her father, natural 
or adoptive, entitled to claim against her surviving mother a fourth 
share in the property of the mother and father ?” 

The opinion of the Bench was as follows :— 

Birks, ¥—The question referred tous for decision is stated as 


follows :— 

“Ts an elder or only daughter upon the death of her father, natural 
or adoptive, entitled to claim against her surviving mother a one-fourth 
share in the property of the mother and father 2” 

It does not appear necessary for us to answer the question as thus 
broadly stated, for it is admitted that the suit out of which this refer- 
ence arises was brought against the surviving widow and her second 
husband Ko Po Saw. 
re Che learned Judge who has made the reference was of opinion that 
the ruling of the Special Court in Ma On and others y. Ko Shwe O 
and others (1) was a clear authority in favour of the plaintiff's right 
to claim ‘a one-fourth share. The rule there is thus broadly stated :=~ 


“On the death'of one of the parents the eldest son or daughter may ¢laim his or 


her share and the remainder of the property vests in the surviving parent for him- 
self or herself and the remaining children.’ : 

The question in issue in that case was whether the widow's interest 
in the joint property was an absolute or merely a life interest. 
|= The learned Judge, however, thinks that the ruling in Maung Sek 
Kaung v. Maung Po Nyein (5) throws doubt on th's ruling and also 
on that of Mr. Hosking in Ma Mev. Ma Myit (3). 

The point to be decided in Maung Seik Kaung’s case was whether 
‘the eldest son could claim one-fourth of the joint estate of his father 
and mother on the death of his mother and after the re-marriage of 
his father. 

The learned Judges decided that there was unquestionable authori 
that he could, and relied on paragraph 2 of section 2, Book X, 
Manugye. - 

The case now referred to us is the exact converse of the above and 
is provided for in section 4 of Book X of the Manugyé. The two sec- 


tions run as follows :— 
(5) (1900) 1 L, B. R.. 23; Chan Toon’s L. C., II, 67. 
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SECTION 2:— 


‘The partition between the father | 


and son, on the death of the mother,” 


Oh excellent king! the two modes of 
partition between tre father and son on 
the death of the mother are as follows :— 


Let the eldest son have one male 
slave, one pair of geod buffaloes, one 
pair of oxen, one foreign and one Bur- 
man goat, with one pay of arable land ; 
with the exception of these things, let 
the father and younger children have 
all the property, animate and inanimate. 
If there be no slaves, the price of one 
male slave shall be tenticals cf silver; 
of a buffalo, five ticals; a bulleck, two 
and.ahalf ticals; of a goat, one anda 
quarter ticals; of the land, twenty ticals. 
If the father has not any of these things, 
let him pay his eldest son in money ac- 
cording to.the above rate. But if he’ 
had no property, it is not contended that 
he shall give this; cnly if he has pro- 
perty, animate or inanimate, such as 
three. or four slaves, ten buffaloes, ten 
oxen, goats, in thesame proportion, and 
twenty-five pays vf land, let the eldest 
son receive as was at first said (1). If 
there.be slaves, let him have one of 
them; if there be no goats, let them be 
excepted : no fields, let them be excepted. 
If there be none of the things but much 
silver and grain, let him have all that. 
‘was-at first said, at the prices laid down. 
“Tf there Be ‘nothing but land; ‘he shall 
have only fields; he shall have no right 


heritance when the father does not 
marry again. 


In the same case cf the mother 
dying, I will relate another manner of 
partition. If, after the death of the 
mother, the father marries again, let him 
take his riding elephant, riding horse, 
clothes and ornaments, his sword, betel 
apparatus, and goblet, with the slave 
who carries his water goblet and betel; 
ard let him give to the eldest son what 
has been laid down above according to 
his means; let the eldest son also have 
all that personally belonged to his 





to claim more. This is the law of 


SECTION 4 :— 


“The partition between the mother: 
and daughter, on the death-of ‘the’ 
father.” 


Oh excellent king ! when a father dies,. 
there are two laws for the partition of the: 
property between the motherand daugh- 
ter, which are these :— 


Let the daughter have one female 
slave, two milch cows, two milch goats, 


one young male and female buffalo, one 


pay of grain land, and all the seed, 
vetches, paddy, corn, barley, sat, mayau,,. 
and sessamum. Let the mother and 


| younger daughters take all the residue of 


the property, animate and inanimate. 
The price of a female slave is seven ticals. 
of silver and a half; a cow anda calf, 
three ticals each; the goat and kid, one 
and a half ticals each; the male buffalo, 
five ticals; the female, two and a half; 
the pay of land, twenty ticals ; and all the 
seed grain, two and a half ticals of silver, 
If none ef the things now mentioned, and 
of which the price has been fixed, are in 
possession, if cnly gold. and silver and: 
other property is left, let the price now 
laid down be paid to the eldest daughter 
instead. If there be not the full number 
of ten cows or goats, and there be ten 
buffaloes, the last only shall be divided ;. 


let the others that do not amount to this. 


number be left out of the partition. A 
division shall onlybe made when there 


‘are three or four femaleslaves, the buffa~’ 


loes, cows, and goats, and twenty-five 
pays of land ; this when the mother shal 
not takea second husband. If the mother 
has consumed the whole for neces= 
sary subsistence, let her have ‘the right 
todoso. If the partition be made after’ 
the mother has taken another husband,. 
let all the father’s clothes and ornaments. 
be divided into four portions, three of 
which the motherand younger daughters: 
shall take, and let the fourth be givento 
the eldest daughter ; let the mother have- 
the house, The property, animate and 
inanimate, given to the eldest daughier,. 
shall be noted before witnesses, and 
(they) shall take care of it; and if the- 
mother dies, let the eldest daughter have 


(1) If the inheritance falls short of this, it would appear that the eldest son’s. 
share would be one-fiftee ith of the estate, this being the proportion which his share,. 
as avove defined, bears tu the value of the property here enumerated. 
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‘mother, her clothes, and ornaments ; and | the property above allotted to her: . Let 
having divided the remaining goods | the property brought by the mother be 
‘into four parts, let the father have three | divided into four lots : let the step-father 
parts,and the house. If the son betoo| have one, and the eldest daughter and 
young to ng from his parents, but | relations (brothers and sisters) three. 
remains with his father and step-mother, | The property brought by the step-father 
let the property be divided before wit-| and his debts shall not be divided. The 
nesses, and taken care of separately;| house shall be valued, and the price 
and if the father dies without issue by | divided into four parts, of which let the 
the second wife, let the son have all that | step-father’hare one, and let the house 
was first om — and inanimate, | go to the — daughter, because it is 
namely, elephant, horse, slaves, clothes,| the property of her parents, 

and ornaments. The remainder shall be ee 

-divided into four parts, and let the step- 

mother have one ; let her retain the pro- 

she brought with her originally at 

her marriage; it shall not be divided. 

Let the house -be valued, and the step- 

mother have one-fourth of the value and 

‘tthe son have the house; Jet the father’s 

debts also be divided and the step-mother 

pay one-fourth of them. This is when 

the peers is that of father and mother | 

Originally. _. 


Under the first part of each paragraph the rights ofthe son and 
daughter respectively seem very similar: one pay of land out of 25 is 
given and the total value of the property comes to 47} ticals in the 
case of the son and 46} inthe case of the daughter. These properties 
are described in Mi Saung’s (4) case as distinct from the one-fourth 
‘share. 
Whea the surviving parent marries again the position of the son 
according to the Manugyée is somewhat better than that of the daugh- 
ter. The svn takes all his mother’s clothes and ornaments and one- 
fourth of the joint property, leaving the father the remaining three- 
fourths andthe house. ~ sarong th pak ate ge Se 
_... “The-daughter on the other-hand takes only one-fourth of the father’s 
‘clothes and ornaments. The daughter’s share is apparently that speci- 


fied in the first part of the section and as long as the mother lives it is _ 


kept in trust for her. On the desth of the mother as well she gets three- 
fourths of the joint property of the first marriage. 

In Maung Setk Kaung’s (2) case the learned Judges considered 
‘that this one-fourth share did not refer only tc the clothes and orna- 
ments but to the joint property, for they say, ‘‘ And conversely when the 
father dies (section 4) the daughter gets specified property, buffaloes, 


bullocks, etc., or a one-fourth share if her mother re-marries.”’ This 
‘Opinion seems supported by other Dhammathats but not by the 
Manugye. . 


Now in section 31 of the Divest no less than 27 Dhammathats 
are quoted on the partition between the mother and daughter on the 
‘death of the father. Only three of these, the Vs/dsa, R@st and Kyetyo, 
speak of the daughter getting a one-fourth share of the property as the 
eldest child ; the others speak of her as directly under her inother’s 
control and not.entitied to anything. The mothe> is allowed to exhaust 
the property and the daughter gets only what is left at-_her mother’s 
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death. The properties referred to in the first paragraphof sections 2 
and 4 of the Manugyé are clearly not the one-fourth share of the joint 
property. All the Dkammathats seem to allow the daughter if living 
with her mother to retain ornaments given her before the death of 
the father. | 

It may be noted that the Wanu, Pyu, Kandaw, Kaingza, Tejo, Van- 
nadhamma, Rast, Manu Vannana and Kyannet all draw an impliedi 
contrast between an eldest son and an eldest daughter which is want- 
ing in section 32 which deals with the converse case of a partitiom 
between the son and father on the death of his mother, 

It is most fully stated in the Vannadhamma, “ Why should not the 
eldest daughter being like the eldest son an offspring of the father get: 
one-fourth of the inheritance ? Because the daughter is entirely con- 
trolled by the mother.” 

Section 44 of the Digest, however, is the one that deals with parti- 
tion between the mother and children op the death of the father whem 
the mother wishes to re-marry. Twelve different Dhammathats are 
here quoted, The Vildsa, Rdst and Kyetyo have already allowed the 
eldest daughter a one-fourth share in section 31 on the ground that the. 
eldest born has been obtained through the prayer of the parents offered: 
at the commencement of their union and property has been acquired: 
with his or her assistance, and these are not referred toagain. In 
addition to these the Yazathat, Rdjabala, Panana, Kaingza, Minja, 
Dhammas@ra and Crttara, all seem to give the eldest child one-fourth 
share when the mother wishes to re-marry ; whilethe Manugyé, Manu,, 
Amwebén seem to say that the eldest daughter is merely entitled toa 
one-fourth share of the father’s clothes and ornaments. 

The passage in the Ayetyo quoted at page 96 of the Digest seems. 
to clearly indicate the superiority of the eldest son to the eldest daugh- 
ter, 

Section 159 of the Aééasankhepa vuns as follows :— 


2.2 ———_ 


tes Tie lather having died, the mother is.desirous of marrying again : or the mother 
“having died, the fat in é 


er is desirous of marrying again: in either case, the law of 
partition between such parent and the orasa and kanitiha sons :— 

_ , Ifthe mother has an orvasa son, and he has already received his orasa share of 
inheritance, let him keep that share; but, if he had not already received his orasa 
share, let a division be made as shown above. If there isno ovasa son, but only: 
an orasa daughter, she shall retain not only that which has already been given her: 
and has passed into h 'r possession as stated above, but shall also receive the share 
of an orasa son. Sho ld there be no orasa children, but only kanittha children the- 
whole of the property, both animate and inanimate, shall be equally divided be- 
tween the mother and the #amittha children. If, after having received shares as 
shewn above, the mother contracts a second marriage, and the children refuse to- 
accompany her (io her new home), but elect to live in separate houses, the children 
of the first marriage forfeit all claim to any property that the mother may have 


_ taken with her, as also to any property that may be acquired subsequently. All 


such property shall go to the second husband and to the children of the second. 
marriage. If, however, after the division of the estate as shown above, the child- 
ren choose not to live in separate houses, but to accompany the mother to her new 
home, and, if their shares of the property can be kept apart for them, then, on the 
death of the mother, such children shall receive in full the shares so kept apart. 
The property which the mother took with her after the first division with her child- 
ren, shall be divided ir to four shares, of which the step-mother shall get one share; 


1.) LOWER BURMA RULINGS. 261 





and the children of the first marriage three shares. Debts, if any, shall be liqui- 
dated in the same proportion. If the shares of the children have not been k 
apart, they cannot claim their shares in full, as a division has already been 

in their favour, and the property must, in that case, be considered as proj which 
the mother took with her to her second husband. All the clothing and other per- 
sonal property belonging to the mother shall be divided equally between the step- 
father and the children of the first marriage. The property brought by the step- 
Se Seek ore bs claimed by the children of the first marriage, and he may keep 


If, on the other hand, the mother dies and the father contracts a second marriage, 
the law of partition between the step-muther and the orasa and kanittha children 
shall be similar to that shown above, 

This section seems to contemplate an equal division between the 
mother and the younger children of the joint property of the first 
marriage, and if the children live with the mother in the new house 
they get three-fourths of the property brought by the mother to the 
second marriage. 

As a matter of fact partition of property is generally effected on a 
second marriage and the principle appears to be that a single child gets 
one-fourth of the joint estate, the mother getting three-fourths; while 
if there are-a number of children the mother takes half and the other 
children half between them. 

The point decided in Mi Saung’s (4) case was that no child other 
mae the eldest can claim a share of the inheritance from the surviving 
mother. 

I do not find that this decision was overruled in Maung Setk 
-aung's (2) case and there is certainly ample authority in the Dham- 
mathats for holding that a single daughter is entitled to claim one-fourth 
share of the joint estate from her mother on the death of the father when 
her mother r¢-marries. | 

It does not affect the question that the plaintiff is an adopted daughter, 
ci gg keiktima adopted child takes the same place as the natural 
child. 

» I-would.answer this reference.accordingly.. - © ot woe 

“Thirkell White; C.F.—I conétr'in the answer to the’reference pro- 
posed by my learned colleague, Birks, J., and have nothing to add to his 
examination of the authorities. 

Bigge, F.—I concur and have nothing to add, 





Before Mr. Fustice Chitty. 
PAI BENG TENG v. KO MAUNG AnD one, 
Messrs. Cowasjee and Yain—for plaintiff. | Mr. Hamlyn—for defendants. 


Chinese Law—Chinaman marrying foreign woman of different religion, and 
claiming to administer Kav attote after her death, 

Plaintiff, a Chinaman, had two Chinese wives whom he had married in succes- 
sion. On coming to Rangoon, he went through a ceremony of marriage with one 
Ma Bi, a Burmese (Zerbadi) woman, who lived with him and was recognised by 

community as a wife. Plaintiff was a follower of Confucius; Ma Bi was either 
a Buddhist or a Mahommedan. On Ma Bi’s death, plaintiff applied for ktters of 
ee to her etsate. Defendants failed to establish any rights as cavea- 

Ss. 


1904. 
Ma THIN 
v. 
Ma Wa Yén, 


Civil Regular 
No. 177 of 
: TYO3- 
February 22nd, 
1904. 
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1904. Held,—after consideration of the legality of the marriage, and of the rights which 
— it gave to plaintiff in Ma Br’s estate after her death, that in the circumstances plain- 
Pat BENG TENG tiff’s claim was just and reasonable, and ordered accordingly. 
fet Civil Regular No. 21 of 1900, Ma Vin y. Kai Ya and another, (unreported); Fone 
Ko MauEs. Lan-v. Ma Gyi and ‘bers ioon) 2L. B. R., 95 Seabed to. lll 
- This is an application by Pai Beng Teng for letters of administra- 
tion to the’ estate of Ma Bi, whose husband the plaintiff claims to 
have been. The application is opposed by Ko Maung, the step-father 
of the deceased, and Ma Sein’ Nyun who’ claims to be her adopted 
daughter, and as such entitled to inherit the whole of Ma Bi's estate. 
It is not quite clear why Ko Maung has joined in filing the caveat, 
He does not put forward any claim to inherit or to administer the estate. 
The case is a somewhat peculiar one, and gives rise to a number’ of 
interesting questions, to which it is not easy, owing to the paucity of 
authorities and the uncertainty as to the law to be applied, to give 
satisfactory replies. At the settlement of issues only the one general 
issue was raised, whether the plaintiff was entitled to letters of aa- 
ministration. The determination of this question involves the con- 
sideration of others, (1) whether the deceased Ma Bi was lawfully mar- 
ried to the plaintiff ; (2) what rights such marriage gave him in her estate 
after her death ; (3) whether Ma Sein Nyun was the adopted daughter 
and heiress of Ma Bi. The difficulties to which I have referred arise 
mostly with reference to the plaintiff’s case. As to the adoption of the 
caveatyix, Ma Sein Nyun, there can be but little doubt, and it will be 
well to deal with that point first, It should be stated that Ma Bi was 
the daughter of a Mahommedan, Mirza Taki, by a Burmese wife, Ma 
Thein. She appears to have been born about 1860 as she is said to 
have been 43 when she died on 23rd June 1903. She was first mar- 
ried to a Mahommedan named Esuf, who dicd about 13 years ago. 
She was therelore, up to the date of Esuf’s death at least, a Mahom- 
medan. She is said by the plaintiff to have afterwards become a Bud- 
dhist, but when this conversion took place there is no evidence what- 
ever to-show.~ From~Ko Maung’s evidence in :ross-examination it 
‘would appéar that she Temained a Mahommedan for some time, as hé > 
gives the fact that She was a “ kala” as areason, not a very good one, 
why she could not have married the plaintiff. About tw years after 
Esuf’s death, Ma Bi formed the alliance with the plaintiff, as to the 
nature of which.I have to decide in considering the plaintiff's claim. 
The alleged adoption of Sein Nyun is said to have taken place shortly 
after Esuf's death, ze, about 12 years ago. There is this initial 
difficulty in the defendants’ way, in attempting to prove the ad: ption by 
Ma Bi, that at the date alleged it is extremely doubtful whether Ma Bi 
.was not a Mahommedan, and so not competent to adopt a child. She 
was certainly a Mahommedan ur to and after her husband Exuf's death. 
There is no evideice whatever to show when, if at all, she becamea 
Buddhist. Ko Maung himself-admits that she was a Mahommedan, 
or, as he called it, a “kala” at the date of the adoption. If this was 
so it follows that there was no such adoption as would give Ma Sein 
Nyun any rights under Buddhist Law. Apart, however, from the initial 
difficulty, it is cl-ar that on the evidence no adoption has been proved. 
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_ Ma Sein Nyun herself does not profess to remember anything about it. 
This in itself is a most extraordinary fact, as she is now over 19 and 
must therefore have been at least seven when the adoption took place. 
It is most incredible that she should remember nothing of her life before 
that age, or of her transfer from her natural to her adoptive mother. 
‘There is also no doubt that Ma Sein Nyun told a deliberate falsehood 
when she said that she did not know who her natural mother was. 
The proof of the adoption rests on the evidence of Ko Maung and Ma 
_ Yin. ,.They [speak to the request for the child being made and com- 
plied with. {tis said to have taken place in the presence of /ugyzs or 
elders, Maung Tun U and Ah Hmein. Neither of these persons appears 
to be a /ugyz at all. Maung Tun U is a poverty-stricken old man who 
‘sweeps the Pagoda platform and earns a few pice daily. Ah Hmein 
is a young Chinaman, 33 years of age, who was therefore only 2: when 
the adoption must have taken place. Maung Tun U denied having 
been summoned, and says that luckily enough he happened to .be 
present. Ah Hmein also appears to have been casually visiting at the 
house. The suggestion of a prearranged and formal ceremony has 
broken down completely. As to the treatment of the girl as a daugh- 
ter.or of any intention on Ma Bi’s part that she should inherit we have 
no evidence at all. Ma Sein Nyun was referred to by two witnesses 
as a servant girl employed in the house after Esuf's death, and it does 
not appear that she was kept there in any higher or better capacity 
than this. Under these circumstances il is clear that the case of the 
caveators fails, and haying no interest in the estate of the deceased 
they have really no /ocus standz in this suit. 


It is however necessary to consider the plaintiff's claim to adminis- 
ter the estate of Ma Bi on its merits. The facts in this connection as 
admitted or proved J take to be as follows :— 


Pai Beng Teng was and is a Chinese by birth and religion. He is 
a follower of Confucius, and-unlike many of:bis countrymen who have 
-settled-in Burma,-is-not-a-Buddhist....He.came.to.Burma.many years 
ago and since 1886 has been a naturalised British subject. Before 
leaving China he married his first wife, a Chinese woman, who is still 
alive and resides in China. On his way here he took another wife, 
Geok Yong, also a Chinese woman, at Penang. She too is alive and 
lives with him in Rangoon, Some ten years ago, about two years after 
Esuf’s death, Pai Beng Teng went through a‘form of marriage with 
Ma bi. It is clear that not all the six preliminary steps to a first class 
marriage (which are enumerated on page g of Parker’s work on Com- 
patative Chinese Family Law) were performed on that occasion. At 
the same time preliminary negctiations had taken p!ace and the mar- 
flage was arranged between the families on either side as required b 
‘Chinese Law. Then there was a meeting of the bridegroom and bis 
friends at the bridegroom’s house, and the subsequent procession to the 
bride s house, where tea and refreshments were serve:l, and all joined 
am eating and drinking, The evidence of the various elders recorded 
oes to show that these ceremonies are considered. sufficient by Chinese 
marrying women of this country to form a legal tie, and so I regard it. 


1904. 


Pai Beno ‘Tene 
«ie 
Ko Maune. 


| 1904. 
Pat Benc Teneo 


7. 
Ko Maune, 
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Pai Beng Teng and Ma Bi continued to live as man and wife until her 
death. It is true that she did not reside in the same house as the wife 
from Penang but she was apparently recognised by that wife, and the: 
wife from China who was here for a year or so, resided with Ma Br 
during a considerable portion of that time. Pai Beng Teng had one: 
child by Ma Bi which lived for seven months. She gave birth to another 

child, but it was still-born. As I have said before, Ma Bi is said to- 
have become a Buddhist. It is not clear when that event took place. 

It may have been a gradual change of religion. When she died in 
June 1903, she was buried according to Chinese rites, Pai Beng Teng: 
defraying the funeral expenses, Péngyis are said to have attended 

the funeral. I do not consider it necessary to analyse in detail the: 
evidence of the various witnesses on which I have formed the above 
conclusions of fact, because it is all given on the plaintiff's side. For 
the caveators we haye the evidence of Ko Maung alone. He now 
pretends to be entirely ignorant of the relationship between Pai Beng 

Teng and Ma Bi, and even of the birth and death of the child, which: 
was born and died in his own house. He is constrained to admit that 
Pai Beng Teng was a constant visitor there ; one of his witnesses, Maung 
Po Kun, says that both Ma Bi and Pai Beng Teng told him that they. 
were husband and wife. Another, Ko Ba Ba, knew them as such. 

None of the witnesses, not even Ma Yin, denies the fact of the marri-- 
age inso many words. I have therefore no difficulty in coming to the: 
conclusion that Pai Beng Teng and Ma Bi went through a form of mar-- 
riage and regarded themselves and were regarded by others as man and! 
wife. The real question that I have to decide is whether this relation- 
ship between Pai Beng Teng and Ma Bi was such as to give hima 
right to administer her estate. It is not easy to say what was the ex-. 
act legal relationship between them, or how far Pai Beng Teng became- 
entitled as an heir, The difficulty is caused principally by the fact of 
their being and remaining of different religions. If the question were 
‘as-to succession to Pai Beng Teng’s estate, it would be easily answer- 


“ed, for in his case the Succession Act would apply. - Ma Bi, however,. 


being a Mahommedan or a Buddhist, succession to her estate would. 
not be governed by the provisions of that Act, unless they became ap- 
plicable by reason of the marriage. For such a proposition | can find. 
no authority, and it might be urged that it is contrary to the principles. 
of the Act itself. It is not, however, in my opinion necessary to decide 
the case on that ground. From such authorities on Chinese Law as I 
have been able to refer to (1), it is clear that a Chinese, unless he is 
heir te two persons, ¢.g., a father and an uncle, can have only one wife 
properly so called : he may however take any number of secondary wives, 
These secondary wives have a legal status, though what that legak 
status is, is not quite clearly shown in the works at my disposal. It 
would however appear not quite correct to denominate the secondary 
wife as a concubine. She is evidently something higher than what that 
word denotes to our ideas, Mr, Parker in his 5th Excursus says that 


(17 Staunton’s Translation of the Penal Code of China: Alabaster on Chinese 
Criminal Law : Le Mariage Chinois by Pierre Hoang; and Parker’s Comparative 
Chinese Family Law. 
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the condition of the first and secondary wives may be translated by 
the terms mair?montum jurts ctveles and matrimontum jurts genizum 
respectively. The secondary wife appears to be a wife by customary law. 
The evidence of the elders and others in this Court shows that a 
woman so married is considered to be legally married, to be, in short, 
the wzfe of the man and not his mz'stress.. I was referred to’two cases 
in this Court. In Civil Regular No. 21 of 1900, Ma Yen vy. Kat Ya 
and another, the plaintiff as widow of a Chinese, Chan Phee, claimed 
to be entitled to take out letters of administration to his estate. The 
deceased left two daughters and two adopted sons. The right of the 
widow to administer was upheld. This case, however, is not of much 
assistance as it appears that Ma Yin was herself a Chinese, the daugh- 
ter of a Chinaman, and she was also the first wife of the deceased and 
married to him according to Chinese rites and ceremonies. She was 
not, so far as I can gather from the record, a secondary wife. The 
right of the first wife to administer, even though she does not inherit, 
is recognised in China,—see Alabaster on Chinese Criminal Law, p. 578. 
In the second case, Civil Regular No. 67 of 1900, Fone Lan v. Ma 
Gyi and others (2), the Lie claimed to be the adopted daughter of 
‘Ah Choung, deceased. a Gyi, his widow, had apparently been a 
secondary wife. Letters of administration were granted to her by this 
Court, but not, so far as I can ascertain, after any contest. The 
question in that suit was as to the right of a Chinese Buddhist to 
we In delivering the judgment of the Appellate Court, Fox, J., 
said :— 

“It would be in accordance with the principles of the decisions of the Courts of 
. India to accord to the Oriental, whose estate ts in question, the rules of succession 
applicable to one of his class dying in his native country. There does not appear 
to be any written law on the subject of succession in China, therefore the law appli- 
cable would be the customary law.” 

Now there is no use in attempting to discover what would be the 
“customary law in-China on the. point at issue.. In China.a..woman is 
‘regarded :as incapable..of holding property.;there :could, therefore, 
never be any question of inheritance to or administration of her estate. 
When, however, as in the present case, a Chinese marries a woman in 
a foreign country and that woman is capable of possessing and does 
possess property, there may be a customary law governing the succes- 
sion to such property. Two witnesses only, Taik Hwat and Ah Shain, 
touched on this point. Both expressedan opinion that if the wife died 
without children the husband would interit all her property. This 
might not be regarded as sufficient evidence of a custom having such 
momentous consequences. If, however, the matter had to be decided, 
under section 13 (3) of the Burma Laws Act, 1898, according to justice, 
equity and good conscience, the decision would bein my opinion to the 
same effect. The only other point of view would be toregard Ma Bias a 
Mahommedan or Buddhist, and to regulate the succession to her estate 
by Mahommedan or Buddhist Law. It is unnecessary to determine 
which she was at the time of her death, but as I have said the evidence 
tather tends to show that she was a Buddhist. By either system, she 


(2) (19° 3) 2 L, B, Ry 95s 
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1904. having left no children, her husband would be an heir and presumably 

— entitled to administer. This appears to me sufficient for the purposes 

3Pat Bane Tene of this case. Although there may be some uncertainty as to the answer 
rae ee to each individual question as it arises, there is little doubt, | think, 

RO UMAUNS: that from whichever aspect the case is regarded the plaintiff's claim to 
administer the estate of the deceased is just and reasonable and must 

be upheld. There will be an order to that effect. The defendants 

must’ pay the plaintiff’s costs of suit. Advocate’s fee ten gold mohurs. 


foil ge8 Appeal Before Mr. Fustice Bigge. 
foka MAUNG KYIN ». PO THIN anv ong. 
March 2nd, 


1904. Messrs. Lows and Giles—for appellant (defendant). 
ee Mr, AfcDonnell—for respondents (plaintiffs). 
Court-fee in suit to set aside document—Court-fees Act, s. 7 (iv) (c), schedule II, 
article 17 (c). 

The cancellation of a document involves consequential relief, and the plaint in a 
suit for cancellation must be stamped, under section 7, sub-section (iv), clause ‘c), 
ach ne Court-fees Act, 1870, according to the amount at which the relief sought is 

u 

Tacoorden Tewarry v. Nawab Syed Ali Hossein Khan and others, (1874) 21 
W. R., 340; F2g Narain Girez v. Grish Chunder Mytes and others, (1874) 24 
W. R., 438; Samiya Mavali v. Mizammal, (190.-) 1.L.R., 23 Mad., 490; followed. 

Shrimant Sagaj:rao Khanderav Nesk Nimbaliar v. Smith, (1896) I. L. R., 
20 Bom., 736; Karam Khan v. Dar yai Singh, (1883) I.L-R., 5 All, 331; dissented 
from. Polloweh we “BRD (24-16) (22. 

In this case the plaintiff sued to set aside two sale documents affect- 
ing paddy land of the value of Rs. 700 and a dhkant garden of the 
eakos of Rs. 100, ent 

The plaint and memorandum of appeal in the lower Courts all bear a 
Rs, 10 stamp, as does the present appeal, and the question has: arisen 
whether the suit does not fall under section 7 (iv) (c) of the Court Fees 
Act,:instead of under Article 17 of Schedule Il-ofthe.same Act, as the 

~ plaintiff does not ask, for a: declaratory decree-at‘all but for the specific - 
cancellation of a document and that the value of the relief claimed is 
capable of assessment. : 

In Tacosrden Tewarry v.Nawadb Syed Ali Hossein Khan and others 
(1), in which the respondents sued for confirmation of their possession 
of certain Mouzahs, and their plaint, which declared that their suit 
was for that confirmation, prayed that it might be done after a reversal 
of a summary proceeding and after setting aside a fraudulent deed set 
up by the appellant, if was held by their Lordships of the Judicial 
Committee of the Privy .Council, z¢er a/za, that the plaint in asking 
for cancellation of the deed prayed for substantial relief. This case 
was followed in Fog Narain Girce y. Grish Chunder Myiee and 
others (2), in which it was held that a plaint asking for confirmation 
of possession and for setting aside a cb or invalid will could not 
come under Article 17, clause (iii) of Schedule II, but must be stamped 
according to the value of the subject matter of the suit. 


(1) (1874 21 W.Rag4o. | (2) (1874) 22 W. RR, 438. 
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In the Full. Bench ruling in Karam Khan v. Daryazt Singh (3): 
relied on by Mr. Giles, which was a suit to set-aside a mortgage deed, 
the taxing officer was of opimion that the suit was one to obtaina 


declaratory decree or order where consequential relief was prayed and . 


that it fell umder section 7 (zv) (c) of the Court Fees Act, 1870. 
Straight, J., in referring the point said that he had hitherto held this 
view and had so decided as he considered himself bound by the rulings 
I have just cited.; but as these decisions were passed long before the 
Specific Relief Act came into operation and as the case seemed to be 


one exactly of the kind mentioned in section 39 of that Act and to be. 


in the nature of a simple declaratory suit he thought it- desirable to 
refer the point. The Full Bench delivered the following opinion;— .- 


‘We .concur in the opinion: expressed in the reference that the} 


case is in the nature of a simple declaratory suit.” 

Section 39 of the Specific: Relief Act provides that “any person. 
against whom a written instrument is void.or voidable, who has rea- 
sonable apprehension that such instrument, if left outstanding, may 
cause him serious injury, may sue to have it adjudged void. or void- 
able, and the Court may, in its discretion, so adjudge it and order it to 
be delivered up and cancelled.” 1am unable to see how the enact- 
ment of that section has altered the law as laid down by their Lord- 
ships of the Privy Council and followed by the Calcutta High Court 
in the case 1 have already referred to in Volume 24 of the Weekly 
Reporter. Indeed, when examined the section seems an authority the 
other way, for it provides for a declaration that the instrument is void 
and the further relief of cancellation, and moreover Chapter VI of the 
Act deals with declaratory decrees, 

In Shrémant Sagajérao Khanderav Natk Nimbalkar v. Smith (4), 
it was held that a suit in which the only prayer is to have a decree set 
aside as null and void is a suit for a declaratory decree without conse- 
_quential relief and that Article 17, clause (i11), and not section 7, clause 
(4), of the Court Fees Act, 1870, is applicable to if, and Jardine, J., in 
the course of his judgment said: “It was mooted that in the present 
“case the relief asked for was the cancelling of a fraudulent decree, and 


“that this was consequential relief. Butin Aaram Khan v. Darya? 


“Singh (5), a Full Bench held the contrary, even though cancelling of 
‘a deed was prayed for.”’ 

The Allahabad case was considered in Samzya Mavalz y. Mrnam- 
mai (6). In that case plaintiff was granted a decree (which was 
affirmed on appeal by the subordinate Court), declaring a sale deed 
invalid on the ground that it had been obtained by fraud, coercion, 


undue influence and without consideration. One of the defendants . 


preferred a second appeal to tne High Court, and the question arose as 
to the amount of duty payable on such appeal. The appeal first 
came on for hearing with reference to the question as to the amount 
of stamp duty payable and the Court in its order said that it had 
been said that the subject-matter in dispute was one the money yalue 


(3) (1883) LL.R., 5 All., 331. (5) (1883) ILL.2., 5 All, 331- 
(4) (1896) I.L.R., 20 Bom., 736. (6) ve LLB; 23 oe 490. 


1904. 
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Cevil Revision 
No. 10 of 
ro04. 
March 3rd, 
1904, 
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of which itis not possible to estimate, and that it was said that the de- 
cree for which the plaintiff asked wasa declaratory decree only without 
any consequential relief, and on that latter point they had been refer- 
red to the Allahabad decision in Karam Khan v. Daryaz Singh (5). 
In. reference to. that case they said, ‘‘The report of the case is 
‘‘extremely brief, but, if ic was intended to hold that the law, as 
“understood before the Specific Relief Act came into force, was 
‘altered by section 39 of that Act, we are unable to agree with the 
decision,” and it was held that section 7 (zz) (c) of the Court Fees 
Act must be taken to apply and a Court-fee stamp was ordered to be 
paid on the value which the plaintiff had placed on the-subject-matter 
of the suit, namely, Rs. 800. I] think that in arriving at this decision 
the learned Judges of the Madras High Court were entirely right and 
I am unable, with respect, to follow the Full Bench ruling of the 
Allahabad High Court ; and I therefore order that the appeal must be 
yalued on the subject-matter of the suit, namely, Rs. 800, and direct 
the Court-fee stamp to be paid in accordingly on or before the 14th 
day of March 1904. 





Before Mr. Fustice Bigge. 
LU GALE anp ong v. MAUNG MO. 
Messrs. Chan Toon, Christopher and Messrs, Pennell and Thin—for respon- 
Das—for applicants (plaintiffs). dent (defendant). 
Evidence of oval agreement varying terms of document—Evidence Act, 
Section 92 (5). 

A advanced certain money to B and C ona bond. On the face of the bond, B 
and C were jointly and severally liable for the amount. Subsequently A sued C 
for the amount, foregoing in his plaint his claim on B on tle ground that the latter 
could not be found, The Judge of the Court of first instance admitted oral evi- 
dence to prove that, by the custom ofthe trade, B was the principal dehtor and C 


‘merely the surety, and; holding that the ‘abandonment of the claim against B had 
the éffect of releasing C, dismiissed the suit.--- ---- '*-------- 


Held,—That the learned Judge had erred in admitting oral evidence of a con- 
dition which was repugnant to and inconsistent with the express terms of the 
bond. 


Harek Chand Babu and others v. Bishun Chandra Banerjee and anothar, 
(1903) 8 C. W.N., 101, referred to. 


The suit was brought on a bond dated the 27th November 1901 
whereby in consideration of Rs. 500 advanced by the plaintiffs to 
Maung Po Thinand Maung Mo (therein called the boat-owner or boat- 
owners) for the purpose of supplying paddy to the plaintiffs (therein 
called the brokers) they hypothecated to the brokers a boat upon the 
condition set out inthe bond. ‘The boat-owner or boat-owners agreed 
on demand to pay to the brokers the said sum of Rs. 500 with interest 
at two per cent. per mensem, The bond contains a power of sale and 
this clause :— | : 

“Tf the said proceeds are not sufficient for the payment in full of 
the said expenses and of all sums so remaining due as aforesaid the 
said boat-owner or :boat-owners binds himself or themselves to make 
good the deficiency.” 
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Upon the face of the bond no question of principal and surety 
arises, both of the boat-owners being equally liable. ‘The plaint states 
that Maung Po Thin had disappeared and that on him the plaintiffs 
“* forego their claim,” but after the hearing and before judgment the 
_ plaintifis asked to amend by striking out the words “‘and on whom 

the plainiiffs forego their claim,” snd the learned Judge’s refusal to 
allow the amendment is one of the grounds on which they have applied 
there for revision. No doubt section 53, Code of Civil Procedure, gives 

ery wide powers of amendment, but they are at the discretion of the 
fe and I cannot say that the learned Judge acted without dis- 
cretion in refusing to allow these words to be deleted when the whole 
hearing had proceeded on the assumption that the plaintiffs’ claim 
‘was withdrawn against Maung Po Thin. It is not the case of a plaint 
being prepared by the parties themselves or by some ignorant petition- 
writer, for it bears the signature of plaintiffs’ advocates, and I think 
it would be most undesirable to set a.precédent whereby a suit which 
hhas been launched with a plaint containing certain allegations, and 
dias been heard on that basis, should be finished with these allegations 
absent simply because a litigant’s advisers find or think that they find 
them inconvenient at the last moment, The other ground for revision 
iis more substantial, namely, that the lower Court erred in law in ad- 
anitting oral evidence to alter the terms of the document. The learned 
Judge found that there could be no question, after plaintiffs’ own 
evidence, that Maung Po Thin was the principal debtor and the res- 
pondent’his surety, and that there was no express agreement on these 
lines ; it was admittedly the custom of the business, and the partner 
contracted with reference to it; and that this being so the abandon- 
ment of the claim against Maung Po Thin had-the effect of releasing 
his surety. 


:: The -respondent’s: advocate relies-on- proviso~§ to. section. 92- of.. 


the: Evidence- Act which: allows ‘any nsage-or custom by which. incis 
‘dents not expressly mentioned in any contract are usually annexed to 
contracts of that description” to be proved, but this proviso is sub- 
ject to the one that follows, that “the annexing of such incident 
would not be repugnant to or inconsistent with the express terms of 
‘the contract.” It would require overwhelming authority to convince 
me that the incident which it is proposed to annex to this bond—in 
‘which both parties are equally liable—namely, thet of principal and 
‘surety, is neither repugnant to nor inconsistent with its terms, and 
none has been produced. | | 

I have of course been referred to the judgment of Lord Campbell 
quoted at page 641 of Ameer Ali and Woodrofie’s Law of Evidence (1), 
but I find nothing there to warrant any Court in transforming an 
ordinary and clearly expressed contract such as that before me, in 
which the parties stand in the legal relation of creditor and debtors, 
into a contract of guarantee in which one of them, who on the face of 
‘the contract is a joint and several debtor, becomes the surety or the 
other, undertaking to discharge liability only in case of his default, 
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and it may be as well to emphasize these very significant words of his. 
Lordship :— 

“ Whether this evidence be treated as explaining the language used, or adding: 
a tacitly implied. incident to the contract beyond those which are expressed, is im- 
material. In either view it will be admissible unless it labours under the objectior 
of introducing somethirig repugnant to or inconsistent with the tenor of the written: 
instrument.” : 


But while no authority has been cited to support the view takem 
by the learned Judge, the case of Harek Chand Babu and others v. 
Bishun Chandra Banerjee and another (2) is most strongly against. - 
it. That is a case in which evidence had been admitted to shew that 
one of the executants of a promissory note signed it cnly as a surety, 
and it was held that such evidence was inadmissible under section 92 
of the Evidence Act, But in as much as the evidence admitted does. 
most certainly labour under the objection referred to by Lord Camp- 
bell and was inadmissible under proviso (5) to section 92, no author--. 
ity was necessary to guide the Court to a right conclusion. 


This application is allowed; the decree of the lower Court is set. 
aside and one will be entered against the respondent with all costs, 





Before Mr. Fustice Birks. 
SHWE BWIWN v. KING-EMPEROR, 
The Hon’ble Mr. Lowis, Government Advocate-—for the Crown. 


Magistrate refusing to summon witnesses for defence—Section 257, Criminal 
Procedure Code. 


When a Magistrate refuses to summon witnesses called for the defence, he- 
should record his reasons for holding that the application is made for the purpose 


~ of yexation or dtlay or: for defeating the ends -of justice. *=:~*: - 


“"""Tadmitted “this appeal as the memorandum of appeal states that. 


the accused named five witnesses who were not summoned or examined 
and the appellant alleges that he has been convicted without being 
allowed to defend himself. I find that accused named five witnesses. 
but only one was examined, The Government Advocate who has 
appeared to support the conviction concurs with me in thinking the 
reason given by the -Magistrate for refusing to call these witnesses is. 
inadequate. It may be that the a/éz that the accused can prove will 
not be inconsistent with the case for the prosecution, but I notice that 
the accused alleges a previous quarrel and is entitled to have his wit- 
nesses called. _Undersection 257, Criminal Procedure Code, the Magis- 
trate can only refuse to issue processon the ground that the applica- 
tion is made “for the purpose of vexation or delay or defeating the 
ends of Justice.’ No such grounds are recorded in the present case 
and the accused should have been giyen an opportunity under 
clause 2 of that section of depositing their expenses, This is a power 
which should be spaiingly exercised as it creates an impression that 


(2) (1903) § C. W.N., rot. 
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the Magistrate.is:biassed.an favour..of the prosecution. .The case will 
therefore be remanded to the District Magistrate to take the evidence 
of ‘the, other, witnesses. named. and return the proceedings to ‘this - Court 
with any further. remarks as to-the..weighi to: be attached to their 
evidence that he may wish tq record. 





ee! ee ae 


Before Mr. Fustice Birks. — 
-TUN HLA. awD onE v. MAUNG TO AnD THREE OTHERs. 
~Messrs,-Agabeg and-Maung-Kin—for applicants (defendants). 
Suit for winnings on a wager—Indian Contract Act, section jo. 
4A suit, forthe amount; deposited. b -plaintiffs. with. astake-holder, on, a 
wager, will lie ; but 2 spit for the aroun Sppapited bo. both parties to, the wager 
is batred by section 30.0f the, Indian Contract Act, _ 
. Queen-Empress v. Nga P. oTwe,(2t81}S, J. LB 130; Savage v.. Madder, (4867) 
pe oe N.S.C. L., ae; Nga Te ek ee (1904) 2 L. B. R., 210; 
gcierred to, 


The petitioners in this case are the third and fourth defendants, 
who were sued jointly withthe two stake-holders by the two_ plaintiffs 
for both their winnings and the original stakes. | 


The Court of Small Causes,‘Toungoo, gave the plaintiffs a decree 


on the ground that section 30 of the Contract Act did not apply to a 
pony-race and ‘the case of Queen-Empress v. Nga Po Twe (1) was 
distinguished on-this account. ‘The Court seems.to have held that as 


the Government had sanctioned'the holding of. the,pony-race,. wagers | 
made with eae to that race were legally recoverable. In’Po-Twe’s _ 


‘case, in the ‘discussion of the civil dspect of a wager ona boat-race 
the case of Savage v. Madder (2) was followed, and it was held that 
the plaintiffs, having never repudiated the wager but demanded the 
whole stakes, could take nothing, not even the’ stakes they themselves 
deposited. Itis clear from the judgment in: Po Twe’s ‘case that the 
Civil Courts should apply section 36 of the Contract. Act to,such a case 
as this. Neither boat-races nor pony-races are illegal in themselves. 
This judgment has recently been over-ruled in part in Nga Te v. 
King-Emperor (3) where a stake-holder misappropriated to his own use 
the. stakes deposited. “It remains, however, good law in so far as ‘the 
action of the: Civil Courts’ is concerned. The plaintiffs’ suit must 
therefore be dismissed. ‘They will. be allowed to re pudiate the wager 
and can claim the original stakes deposited by a séparate suit if neces- 


sary: but their present suit is vitiated by the fact'that it 1s based om 


a wagering contract. The application is allowed, petitioners will 
recover costs. Advocate’s fee two gold mohurs. 








~ @) (1882) S, J. LeB,, x30. 
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Full Bench—(Criminal Reference). 


Before Siy Herbert Thirkell White, K.C.I.E., Chief Fudge, Mr. 


i 


Fustice Bigge and Mr. Fustice Birks. 
; KING-EMPEROR v. PAKIRI., 


Mr, Giles, Assistant Government Advocate, 
Mr. Banurji—for the accused. 


False evidence—Indian Penal Code, sections 191, 193—Statements made before 
Revenue Officers in certain cases—Indian Oaths Act, 1873, section 4. 


In order that a person making a statement to a Revenue Officer may be legally 
bound to speak the truth, it is necessary that the Revenue Officer should be 
acting in the discharge of some duty or in the exercise of some power imposed or 
conferred on him by law. 


A Revenue Officer to whom an application fora grant of land is made ana 
who enquires into matters not specifed in Rule 3 or Rule 46 of the Rules under 
the (Lower) Burma Land and Revenue Act; or a Revenue Officer enquiring into 
an objection to the issue of an order,of eviction under Rule 52 of these Rules, is 
nol proceeding in the discharge of a duty imposed, or in the exercise of a power 
conferred, by law; and a chargeof giving false evidence in respect of statements 
made in such enquirics will therefore not lie. 


Meaning of “ witness,” “evidence,” considered with reference to section 3 of 
the Indian Evidence Act and seciion 5 of the Indian Oaths Act. 


“Rules” and “ Directions” under the (Lower) Burma Land and Revenue 
Act distinguished. j 


The following reference was mate to the Fall Bench by Thirkell 
White, C.J. _—— ; 
_ In 1900, an application from one Pakiri for a grant of 50 acres of 
land was presented to the Deputy Commissioner of Pegu. On 22nd 
December 1902, Pakiri made a statement before an officer who de- 


_ scribes himself as Special Grant Officer. He made a further state- 
-tient on 26th January 1903 before the same officer. The déponént 
“Is ‘stated to be Pakiri, the son of Kuponin. The application was re- | 


jected on 4th February 1903. The depositions were, I understand, 
made in the course cf an enquiry held under the Deputy Commissioner’s 
orders., In August 1903, Pakiri petitioned the Deputy Commissioner 
in respect of a notice of ejectment from this land which had been 
served on him. He was examined by the Deputy Commissioner on 
28th September 1903. Thinking the statements made by Pakiri be- 
fore the Special Grant Officer and himself respectively to be inconsis- 
tent, the Deputy Commissioner by order dated 2nd December 1903, 
directed the prosecution of Pakiri before the Headquarters Magis- 
trate. I understand that the Deputy Commissioner’s intention was 
that Pakiri should be iried for giving false evidence either before the 
Special Grant Officer or before the Deputy Commissioner in one or 


other of the Revenue proceedings above mentioned, Neither of 
these depositions was made on oath. 


The Headquarters Magistrate held that the statements in respect 
of which the prosecution was ordered were not made in the course of 
a judicial proceeding and that therefore the accused could not have 
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committed an offence under section 193 of the Indian Penal Code. 

His order should have been to discharge the accused. But no formal 

order to this effect was recorded. 

| The District Magistrate has referred the case to this Court for 
orders under section 437, Code of Criminal Procedure, and the accused 

has been called upon to show cause why further enquiry should not 

-be ordered. He has shown cause through his advocate, and I have 


‘been much assisted by the learned argument of the Assistant Govern-* 


ument Advocate on behalf of the Crown. - 
The first and obvious comment on the case is that it is noi 


necessary to show that the proceedings before the Special Grant 


Officer or the Deputy Commissioner were judicial proceedings. A 

erson may give false evidence otherwise than in a judicial proceed- 
ing and is then punishable under the latter part of section 193, Indian 
#enal Code. For the purposes of this case, as no oath was adminis- 


1904. 
Kinc-EmMrerRor 
7. 
PaxIRq, 


‘tered to the accused, the definition of giving false evidence, as con- - 


‘tained in section 191, Indian Penal Code, is as follows :-— 

““ Whoever, being Iegally bound by any express provision of law to state the 
truth, makes any statement which is false, and which he either knows or believes to 
be false, or does not believe tobe true, is said to give false evidence.” 


The question is therefore whether, when making the statements 
under consideration before the Special Grant Officer and the Deputy 
‘Commissioner, the accused was “legally bound by any express pro- 
vision of law to state the truth.” It may be necessary or desir- 
able, for the purpose of section 193, Indian Penal Code, to determine 
whether the statement’ alleged to be false was made in the.course of 
a judicial proceeding. But if it is held that it was not so made, the 
accused might still be liable to conviction of the offence of giving 
false evidence. = | 
“Under section 57, clause (¢), of the (Lower) Burma Land and Re- 
venue Act, 1876, the Local Government may invest any Revenue 
‘Officer with any power exercised by a Civil Court in the trial of suits. 
Under section gg of the Directions to Revenue Officers, Deputy Com- 
missioners and Subdivisional Officers have been empowered to exer- 
‘cise the powers specified in the above clause. The Deputy Commis- 
sioner reports that the Special Grant Officer, who I understand is a 
Myodk, has been authorized under clause (7) of this Direction to 
exercise the powers conferred on Subdivisional Officers. For the 
purposes of this discussion, | assume this to be the case and that all 
legal requirements to this end have been complied with. I think that 
the intention and effect of this Direction is that Deputy Commissioners 
and Subdivisional Officers, when acting as Revenue Officers, can 
exercise any power exercised by a Civil Court in the trial of suits. 

One of the powers exercised by a Civil Court in the trial of suits 
is that of rece} ving evidence. This isa proposition which cannot be 
questioned. By section 4 of the Indian Oaths Act, 1873, all persons 
having by law authority to receive evidence are authorized to ad- 
minister oaths and affirmations in discharge of the duties, or in exer- 
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1904. cise Of the powers, iniposed or tonferred on'them by Jaw. A’Revenae 
Sind Rutance. Offiter- empowered ‘under Section 57; clause (c), of the Land-and Re- 
og, venue Act being a person having by law authority to reteive evidence 
Pakirt, has therefore:also authority'to administer oaths and affirmations, and 
— that-authority-is- conferréd by the Oaths Act. . By ‘section. 14 of the 


-Oaths--Act, every. person: giving» evidence’on' any: subjett before any 
person -authorized-by the Oaths: Act to -administer.oaths and affirma- 

‘ tions:is bound to-state the truth on that subject. . And. by. section: ¥3: 
of the Oaths Act, no omission to take an oath-or-make:an .affirmation 
affects the obligation of a witness to state the truth. It follows. that 
every person ‘giving evidence on any subject: before a Revenue Officer 
empowered-as aforesaid, in. the-discharge of any duty or in the exer- 
cise of any-power-imposed or.conferred on -him by.-law,. is bound +o. 
state the truth-on-that subject. : 

Fhe question:.is*therefore narrowed: to ‘the consideration: of the 
occasions’om which a-person making statements to.a Revenue Officer 
duly empowered as: above mentioned can‘ be: held to be. giving evidence 
within the meaning of section 14 of the Oaths Act; and the. occasions. 
-on *which«a' person ‘making: such statements’ is-a: witness: within - the 
meaning of séectién 13 of ‘that Act. =e 

“Section 3. of the Evidence Act defines “ Evidence” exhaustivel 
for our purpose“ as:-being “all'statements which the Court” (includ-. 
ing in this case, by virtue'of'the definition of “ Court” inthe same. 
section, a Revenue Officer empowered as aforesaid) ‘‘ permits or re- 
quires to'be:made before it by witnesses, in relation to: matters of ‘fact 
under’ enquiry.” .This*leads to the consideration of the question,. 
Whois:a witness? Theorly approach. to the definition of the .word. 
witness," sotar as | dm-aware, is that given'in section 5 ‘cf the Oaths 
Act which is as follows:—“ All persons who may lawfully: be exa-. 
tmined,. or.,give, or be required to give, evidence. by or before any 

. Courtor_person_having, by law or consent_of, parties, authority. to 
“éxaminé,such persons, or to recéive evidence.” According to this 
definition,.a - person ~who may lawfully be examined by. a Revenue- 
Officer -is -a. witness. _Section 118 of the Code of Civil Procedure 
empowérs the Court-to examine a party toa suit. Section 165 of the 
Code empowers‘the-Court to require any person present.in-Court to. 
give evidence. - Revenue Officers empowered under section'57, clause. 
(e), of the Land and Revenue Act have these powers. The definition 
cited from -section 5 of the Oaths Act no doubt applied to the -word 
“ witness ’:as used in section 13 of the Act. It cannot be applied.to 
the word. -as used in the Evidence Act, which was. passed a year be- 
fore the Oaths Act. In the absence of a definition in the: Evidence- 
Act, the word ‘‘ witnesses’’ in section 3 of that Act must be construed 
in its ordinary and natural meaning. It may be takeri to mean and 
include all’ persons -compéetént to “testify. and'who'do® actually ‘testify 
before a Court. ‘It seéms to’me that the ordinafy and natural mean- 
‘ing of the@word “witness” is at least wide enougli.to inclide ‘the 
définition in’ the Oaths-Act. I think therefore ‘that any person w ho 
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‘Officer empowered under section 57, clause (c), of the: Land and 
Revenue Act, when acting in the discharge of a duty.or inthe exercise 
of a power imposed.or conferred by.law, is a witness, and that in 
making such a statement he is giving evidence. 

As might have been-expected, the fundamental. consideration is 
whether the statement: is. made before the Revenue Officer on an 
occasion when he is acting in the discharge of a duty or the exercise 
of a power imposed or conferred on him by law. - One of the essen- 
tial links in the chain of reasoning in the case is the power of the 
’ Revenue Officer to administer an oath-or affirmation ;.and that power 
as conferred on the Revenue Officer only in discharge of ;the duties; * 
-or in exercise of the powers, imposed or conferred upon him by law. 
‘On the occasion when he is discharging-such a duty or exercising 
such a power, the Revenue Officer, if empowered as aforesaid, may 
lawfully examine any person ; any person so examined is bound by ex- 
press provision of law to state the truth on the subject on: which he is 
examined ; and this obligation is not affected by the omission of the 
person so examined to take an oath or make an affirmation. 


This being the general rule deducible from consideration of the 
‘s¢yeral enactments which have been examined, the question for deci- 
‘sion in this case is whether the statements made by Pakiri were made 
in the course of enquiries or proceedings which the Revenue Officer 
was required or empowered by law to hold. The enquiry held 
‘by the Special Grant Officer was held with a view to ascertaining 
whether Pakiri was. a proper person to obtain the grant for which 
he had applied, and whether the person who appeared and called 
chimself Pakiri was really the person who had applied for the grant. 
Was this enquiry one which the Special Grant Officer was required 
or empowered by law to make? J donot think that section 1 .of the 
Directions to Revenue Officers, cited by the District.Magistrate,. 
legally, imposes that.duty, or-confers that. power. For, as 1 under- 
stand, this direction is not a Rule made under the Land and Re- 
venue Act with the sanction required by section 60. Indeed I am 
disposed to think that the Direction to make what must be taken 
to be a departmental, as distinguished from a legal, enquiry affords 


some indication that an enquiry into the matters specified in the 


Direction is not provided for by Rule. But Rule 3 of the Rules 
uunder- the Land and Revenue Act has the force of lew ; and that Rule 
‘prescribes that the applicant for a grant-or lease of land shall, if so 
required, satisfy the Revenue Officer that he possesses sufficient means 
to fulfil the purpose and conditions of the grant. I have no doubt 
that this Rule implies that-the- Revenue Officer has power to make an 
enquiry on this point. 1 cannot find that the Revenue Officer is ex- 


plicitly empowered or required by-law to make any other Soay in - 


tespect of applications for grants, except into objections under. Rule 
46, That Rule expressly provides for an enquiry. when there: are 
objections. But.by. Rule 44, the Revenue, Officer is required to. make 
a:grant to the-applicant-only if_no good :reason: exists why, the grant 
should: not be. made, It maybe: argued that thir implies. that_ the 


1904, 
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Revenue Officer may enquire in order to ascertain whether any good 
reason exists against the making of the grant. But [ am in doubt 
whether this possible implication can be said by law to impose the 
duty or confer the power of making such an enquiry. The point 
seems to me to be one of much difficulry. On the one hand, it seems ~ 
unreasonable to say that the Revenue Officer cannot hold a legal 
enquiry into, for example, the identity of the applicant and his fitness. 
to be a grantee. On the other hand, provisicn is made for a depart- 
mental enquiry into these matters; and moreover the material pro- 
vision of law is that the Revenue Officer should be discharging a duty 


‘or exercising a power imposed or conferred by law. It seems doubt-~ 


ful whether the duty of enquiring into these matters can be held to be 
imposed by law, or the power of enquiring can be held to be confer- 


red by law, when the law is silent on the point. , 


Similarly, as regards the proceedings before the Deputy Com- 
missioner, there does not seem to be any definite rule that an enyuiry 
may or must be held in cases in which an order of eviction has been, 
or is intended to be, issued under Rule 52 of the Revenue Rules. It 
seems unreasonable to say that a Revenue Officer has not the power 
to hold an enquiry before passing such an order; still less that he 
cannot enquire into any objection that may be taken to the order 
after itis issued. But the fact still remains that the law does not, 
apparently, require him or explicitly authorize him to hold such an 
enquiry. And it is doubtful, in these circumstances, whether if he 
does hold any such*enquiry he is exercising a power conferred om 
him by law. It may be remarked, in respect of both cases, that 
the Revenue Officer abstained from administering an oath, a circum- 
stance which seems to indicate that he did not regard himself as 
holding a legal, but rather a departmental, enquiry. In either case or 
both cases, the Revenue Officer may have been mistaken. 

These two. points.seem to.me to.be of so difficult and doubtful a 


nature that I think they should be fully considered, Under the pros 


visions of section 11 of the Lower Burma Courts Act, I therefore refer 
to a Bench the following questions :— | 

(1) Is a Revenue Officer to whom an application for a grant 
of land is made, and who enquires into matters not speci« 
fied in Rule 3 or Rule 46 of the Rules under the Burma 
Land and Revenue Act, proceeding in the discharge of a 
duty imposed, or in the exercise of a power conferred, by 
law ? “ ; 

(2) Is a Revenue Officer enquiring into an objection to the issue 
of an order of eviction under Rule 52 of the Rules under 
the Burma Land and Revenue Act proceeding in the dis- 
charge of a duty imposed, or in the exercise of a power 

» ~conferred, bylaw? _ : 

The opinion of the Bench was as follows :— . i 

Thirkeli White, C.¥.—In my opinion both questions in the re- | 
ference should be answered in the negative. I have little to add to 
what I have said us the subject in the order of reference. On con- 
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sideration of the points therein specified, and after hearing the argu- 1904. 
ments, 1am of opinion that when holding an rang t a Revenue cain 
Officer cannot be said to be acting in discharge of a duty imposed, Kive-Empzror 
Or in exercise of a power conferred, by Jaw, unless he is required or Pp bes 
authorized by some specific provision of law, or by necessary impli- —_ 


cation from some specific provision of law, to hold that enquiry. It 
is clear that there is no specific provision of law which requires cr 
authorises either of the enquiries specified in the two questions re- 
ferred. And I do not think it can reasonably be held that the duty 
or authority to hold such an enquiry is necessarily implied by any 
section of the Land and Revenue Act or by any Rule made there- 
under. The fact that the Act and Rules sake specific provision for 
certain enquiries indicates that this view is correct. There is still. 
further support for this proposition in the fact that the Directions to 
Revenue Officers explicitly provide for a departmental enquiry into 
matters respecting which an enquiry is not provided for by Rule. 

Birks, ¥—1 concur. 

Bigge, $.—I concur. 

The final order in the case was as follows :-— 

Thirkell White, C.¥—In accordance with the decision of the 
Full Bench, and the opinions on the other points involved stated in 
my order of reference, I am of opinion that the accused, Pakiri, can- 
not have given false evidence in either of the proceedings in which 
he was examined by the Special Grant Officer and by the Deputy 
she aac respectively. The proceedings may therefore be re- 
turned, 





es ali Before Mr, Fustice Birks, | Civil Revision No, 
si Sie, Bcd - ; = is ‘i = - = i! t -I4d of 1903. 
ves“. “MAUNG CHEIN. 9, MASSHWE.THON:AND 20THERS..- == = May 4th, 
Messrs. Dascand Christopher—for applicant (defendant). 5904. 


Mr. Lambert—for respondents (plaintiffs), . 
Addition of parties—Pariy added in appeal who was not a party tothe surt 
—Civil Procedure Code, sections 32, 559, §62) 564. 
_.__, When a Court hearing an appeal is of opinion that a person not a party to the 
Suit, and not entitled to be brought on the record in a representative capacity, 
should be a party to the record, its proper course is to remand the case to the Court 
of first instance; and to direct that Court to bring on the particular person asa 
defendant, or as a plaintiff if he consents, give him time to file his statement and 
opportunity to produce his evidence, and try the issues rais.d between him and the 
' Opposite side, 
Mihin Lally. Imtias Ali, (1896) 1. L. R., 18 All. 3 Habib Bakhsh v. Baldeo 
Prasad, (e901) I. L, R., 23 All., 167; Ma Gyi v. Ma Peié, (1903) 2 L. B, R., 245 ; 


The plaintiffs-respondents in this case sued Maung Thein and 
Maung Han for Rs. 89-12-0, being the value of three cartloads of paddy, 
[t is clear from paragraphs 1 and 2 of the plaint that the plaintiffs sold the 
apy in their granary to advocate Maung Chein, the present petitioner, 

ut he was never added as a party in the Court of first instance. 
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1904. He was added as a respondent in the lower’ Appellate Court and 
Mauneé-Cuern OW appeals on the ground that there is no authority for such a proce- 
ve dure. The lower Appellate Court gave a decree against Maung Chein 
Ma Suwe Tuov. alone who admitted that he had sent some one to take delivery, Now 
—* --géction 559.0f the Code of Civil Procedure-enables the Court to add 
as a respondent any ‘person who was a party: to: the suit in the Court 
against whose decree the appeal is made, but I have not been able to 
find any authority for adding a complete outsider. Mr. Das for the 
appellant has referred to the case of Mthin Lall v./mitaz Ali (1): 
In that case Mihin Lall, who was not a party in the Court of first in- 
stance, was added as a defendant-appellant and his appeal with others 
was dismissed. No decree was made out against him in the: Court’ of 
-first instance, and it was held that therefore he had no right of appeal. 
The learned. Judges say :— : 

“ When an Appellate Court thinks'itis necessary to have-as a party. before it in 
appeal a person not appearing in a representative capacity and who ts nota party to 
the suit in the Court of first instance, the Appellate Court should, in our opinion, 
remand the case to the Court of first instance, direct that Court to bring on the 
particular person.as a defendant, or as a plaintiff if he consents, give him time to 
file his statement and opportunity to produce his evidence, and try the issue raised 
between him and the opposite side. It was the intention of the Legislagure that in 
cases which might go in second appeal to the High Court or which might go to 
Her Majesty in Council, the parties to the suit should have'the beneft of their 
issues of fact and of law being tried by two Courts.” : 

This case was referred to with approval in Hadid Bakhsh v. Bai- 
deo Prasad (2), where the effect of section 564, Civil Procedure Code, 
was discussed. That section provides that ‘an Appellate Court shall 
not remand the case for second decision excent as provided in section 

562.” Section 562 would not ordinarily apply, for in that case as in 
this the Court of first instance disposed of the case on the merits and 
not on a preliminary point. In that case the learned Judges held that 
section 564 must be read with sections 27, 32; 53, and other sections 

_of the Code, and that where itis. necessary'to give effect to these pro- 

_visions a remand of the cese to the Court of-first_instance for a: 
further trial on the mérits is permissible, though no express power of 
-remand is given in the Code beyond sections 562 and 565. Inthe case 
then decided the Judge of the Court of. First Appeal had-remanded the 
case under section 552 (by way.of analogy) for substitution of the names 
of ‘the managers of the temple as plaintifts in place of the idol. 

There is also a recént decision of this Court in Ma Gyt v. Ma 
}'eik (3), in which the Chief Judge and I remanded a case for fresh trial 
on the ground that th: necessary parties had not- been added,. where 
this decision of Strachey, C.J., was followed. The advocates who-have 
argued this application concur in the necessity of aremand-and:suggest 
the-following -issués :— 7 

(1) Was Maung Thein the agent of Maung Chein or was his agent 

Kawido? — . . 

(2) Was‘delivery:of:the paddy: made -at* Mating’ Chein’s mill or'at 

plaintiff’s-house? Soe ee Anew sen 

1)°(1896) 1. LOR. 18 Alliage J 2) sex ELE Re 
(1) (1896) ae ae ipl Bf eA “LR 
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23 All, 167% 
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It-will be open to: the Court of-first.instance to make further 
issues-if necessary: when Maung-Chein has filed ‘his- written statement.’ 
The appeal is accordingly allowed ;. the decisions of the’ Court ,below' 
aré set-aside and the case will be remanded ‘for: fresh. trial after: the 
addition of Maung Chein-as ‘a party. St 

The costs of this enplicatinn will.be costs-in the suit and will follow 
the result. 

i —— ——___—. 
Before Str Herbert Thirkell White, K.CI.E., Chief Fudge. . 
KING-EMPEROR v; ON ME. 
Vaccination Act, 1880 —Burma Vaccination Law Amendment Act, 1900. 

Failure to comply with a notice forthe vaccination of a child, issued by the Su- 
perintendent of Vaccination under section 17.0f the Vaccination Act, 1880,:is not 
pire te under section 7 of the Burma Vaccination Law Amendment Act, 19v09, 

it should be dealt with under sections 13 and 22 of the Act of 1880, _ 

The Burma Act of 1900 provides for matters not contained in the Act-of 1880; 
and is not intended to provide a summary procedure for cases already provided 
for in the Act of 1880. : 

There seems to be some confusion in this case. The conviction is 
said to be under the Vaccination Act, section 7: It is conjectured that 
the reierence is to the Burma Vaccination Law. Amendment Act, 1900. 
For that section is a penal section, whereas section 7 of the Vaccina- 
tion Act, 1880, is not a penal section. 

Section 7 of the Act of rgoo renders punishable any person who re- 
fuses or neglects to be yaccinated, or to be inspected, or who does 
certain other things in contravention of the Act. But it is not alleged 
- that the accused in this case did any of the things specified in this sec- 
tion. What is alleged in the complaint is that she failed to attend the 
Vaccination Depot to vaccinate her child. It is clear that what. the 
accu$ed was alleged to have done was to fail to comply with a notice 
issued under section 17 of the Vaccination Act, 1882. The proper 
course then was_for_the Superintendent. to report the. matter to the: 
Magistrate or Bench of Magistrates, if they-have been duly appointed 
under section 18, The Magistrate or Bench could then, after enquiry, 
make an order under section 18, and disobedience of this order would 
be- punishable under section 22. | . 

The Burma Act of 1900 is supplementary to the Act of 1880, and 
deals with quite different matters. It provides for matters not con-' 
tained in the Act-of 1880, It is not- intended to provide a summary 
procedure for cases already provided for in the earlier Act. 





Before Mr. Fustice Birks. 
MA NGE. v. MA-MA AND one: 
Mr. D. NV. Palit—for appellant (plaintiff). 
. Messrs. Agabeg and Maung Kin—for respondents. (deféndants). 
Review of order of dismissal: for default—Advocate engaged.in a case elsewhere— 
| " Subficienit catése,” section 629, Code of Civil Procedure, 

An Advocate, who was engaged in several:cases on the same day ‘before 
different Judges, expected that ove of his cases would’ not be calléd before 


acertaiihoiir, It was, however, called earlier, when he was engaged elsewhere, 


AandwaSs-disritisséd“for defaultuhdetsection- 556°0f the'C ode of Civil Proéedure, 


1904. 
Mauné Cxein 


Ts 
Ma Suwe Tiron. 


— 
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Held,—on an application for review of the order of dismissal, that the Advoca 
had not shewn “ gua by sufficient cause from appearing” in the sense 
section 629 of the Code. 

Oriental Finance Corporation, Limited y. The Mercantile Credit and Fin- 
ance Corporation, Limited (1866) Bom, H.C.R., II, 267; AHardatrai Shrikisandas. 
v. Bullion Association, (1866) Bom. H. C. R., 11, 60; Kaj Narain Burdhun and 
another vy. Akroor Chunder Roy Chowdhry, (1876) 24 W. R., 141; cited. 


This is an application made by Mr. Palit, advocate for the appellant 
mh Nge, to,restore Civil Second Appeal No. 135 of 1903. The aifidavit. 
which states the grounds on which this application is based is to the 
following effect :-— 

1. “On the 22nd February last I had two cases before the Honour- 
able Judges composing a Bench sitting in Appellate Court-room No. 1. 

2. 1 did not at all anticipate that the above appeal would be called 
on before‘: P.M., and asI had several cases in other Courts as well, 
I sent my clerk to get them postponed, 


3. My two cases before the Bench were finisbed at about 12-30 
P.M., and immediately after I ran to this Honourable Court and to my © 
extreme regret I found that Mr. Lentaigne was arguing the case next 
to mine, and I was told by the Bench Clerk that my case had been 
called and dismissed for default. 

4. My mistaken calculation was the reason for my: not requesting 
some other advocate to get the above appeal put at the bottom of the 
day’s board. 

5. My client was uot present in Court at the time when the case 
was called on as she is a resident of Sandoway and her advocate sent 
the case to me.” ‘ 

Mr. Palit relies on two an of the Bombay High Court. The 
first of these is the Ortental finance Corporation, Limited v. The 


_. Mercantile Credit and Finance Corporaticn, Limited (1). 


‘1. In'that'ease the Attorney ‘made“a-dind fide ‘mistake in thinking 
that a particular case was not cown on the cause list forthe day. This 
was held to be “‘sufficient-caus:”” within the meaning of section 119 
of the Code of 1859, and similar words occur in section 102 of the 
present Code. 

In the second case, Hardatrai Shrtkisandas v. Bullion Assocta- 
tion (2), the mistake was that the plaintiff's Attorney understood 
one month's time to mean cne calendar month, and the case was 
fixed in a less time. 

This was held to be a Jomd fide mistake, 


Beth these cases can be distinguished from the present. Mr. Palit 
does not allege that he did not know that the case was down on the 
board for hearing, but merely miscalculated the time which the pre- 
ceding cases would take ; in other words, he took therisk of these cases 
not being quickly disposed of. 





(1) (3856) Bom-H, C. R.. 11, 267. | (2) (1865) Bom. H.C. R., LIE, 60. 
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The case cited by Maung Kin is more applicable to the facts of 
this case. In Raj Narain Burdhun and another vy. Akroor Chunder 
Roy Chowdhry (3), the Court held that the fact that the pleader’s 
absence was accounted for or that he was engaged elsewhere was not 
sufficient cause. 

Jackson and McDonnell, JJ., observed— 

“It is very unfortunate that the Appellate Court should have 
encouraged the plaintiff inthe belief that the Munsif was bound to 
defer the case until it was convenient to him or his pleader to attend.” 

There is, moreover, 2 case of this Court which seems exactly in 

aint. In Special Civil Second Appeal No. 14 of 1¢02 the Chief 
ae remarked as follows :— 

“Mr. Banerji tells methat he was absent from the Court because he 
was under the impression that the learned Judge would not. be ready 
to call the case until'a somewhat late hour. Under section 629, Civil 
Procedure Code, before I can readmit the application, it must be 
proved that the applicant was prevented by some sufficient cause from 
attending when the application was called on for hearing. I am 
unable to see how it can be held that in this case either the applicant 
or his pleader was prevented from attending. The pleader thought 
fit to make an erroneous and unjustifiable assumption.” 

In Special Civil Second Appeal No. 167 of 1902 Mr. Justice Fox 
arrived at a similar conclusion. For these reasons I must dismiss this 
application with costs. 





Before Mr. Fustice Birks. 
MAUNG MO v. PO MIN. 
, Maung Kyaw—for applicant (defendant), 

Fudge personally interested in suit in his Court—Transfer of case—Lower 

urma Courts Act, 1900, section 33—Code of Civil Procedure, section 25. 
When a Judge feels himself to_be personally interested in a case in his Court, 
big comer prescribed by section 33 of the Lower Burma Courts Act, 1900, should 

observed, 

; Lubri Domini and othersy. Assam Railway, (1884) 1. L, R., 10 Cal, org ; 

Aloo Nathu v, Gagubha Dipsangji, (1895) 1.L. R., 19 Bom., (oS ; referred to. 
The plaintiff-respondent in this case sued the four defendants, of 
whom the present petitioner is the first, to recover Rs. 300 due as cooly 
hire for working the upper portion of the Kyaukniaw Pagoda. The ist 
defendant pleaded that the work was badly done and that Rs, €0 had 
been already paid under the agreement entered into. The other 

defendants seem to have denied their liability under the agreement. 
The plaint was filed on the 12th May 1903 ; issues were framed on 
the 1oth June and three witnesses for the plaintiff were examined on the 
22nd June. On the 17th July the following order ee in the 
diary :— The defendant in this case wants the case to be transferred 


to the Subdivisional Court as the plaintiff is one of my men in whose 


case I am supposed to be interested. The proceedings are submitted 
to the Subdivisional Court for disposal.” 


(3) 2 W. R., 141. 
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On the'4th: August the proceedings were received back withthe 
remark that.the transfer was irregular. It appears from the judgment, 
though it is not mentioned in the diary; that the .znd, 3rd and 4th defen- 
dants-were.struck.out. The plaintiff obtained a decree in full against 
the 1st defendant. 

The tst-defendant appealed to the. District-Court, and one of the 
grounds of appeal was that the Judge: of the. Court of first. instance 
should not: have tried. the case as: being personally: interested. The 
Judge of the. District: Court noted that.two adjournments had been 
granted to enable the defendant to move for a transfer. 


Application for revision is now made on the ground that the Judge 
of the Court of first instance should have moved the District Court to 
make.a transfer.as he.was personally interested. 


It may be observed that no application for-a transfer was made-til! 
three witnesses for the plaintiff had been examined. Objections of 
this kind should be taken at the earliest opportunity and not after the 
party applying bas got an idea how the case is likely to go. 


Maung Kyaw has only cited one authority in support of his appli- 
cation. The majority-of the cases | have examined as to the transfer 
of suits. do not deal with the question now raised. 


In the case of Loburt Domini and others vy. Assam Railway.(t), 
it was held that a Judge having expressed an opinion on the merits of 
a certain matter in his executive capacity was disqualified from dealing 
with it judicially. This ruling was followed in Aloo Nathu v. Gagubha 
Dipsangji (2), where it was held that “ no Judge can act in any matter 
in which he has any pecuniary interest, or in which he has any interest, 
though not a pecuniary one, sufficient to create a real bias.” 


Section 33 of the Lower Burma Courts Act, 1900, provides as 


“ "ey No Judge or Additional Judge of a Court under this Act shall hear or 


determine any suit, appeal or other proceeding to which he is a party or in which 
he is personally interested. 

(2) When any such suit, appeal or other proceeding comes before any Judg 
of a Subordinate Court he “shall forthwith transmit the record of the case to cs 


_ Court empowered to transfer cases to which he is subordinate, with a report of the 


circumstances attending the-reference, and such superior Court shall thereupon 
hear and determine the case or transfer it to some other Court: : 

(3) When any such suit, appeal or proceeding comes before an ‘Additional 
Judge of a Subordinate Court he shall forthwith transmit the record of the case to 
the Judge of the Court, who shall hear and determine the case.” 

Now the Judge of the Township Court does not appear-to be also 
the Additional Judge of the Subdivisional. Court, and’ he should have 
referred the case in the first instance to the District Court through the 
Subdivisional Court fora transfe1 under section 25 of the Code of Civil 
Procedure. 


ft) (1884) LL. R., 10 Cal.,g15- |; (2)(1895) IL. Ro, 19 Bow, 00er° 
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‘Section: 33 0f ‘the Lewer~Burma* Courts ‘Act. throws'the onus-df 
the ‘réference-on the'Judge who feels that: he -may. be personally-inter- 
estéd, Tie’ District Court in deciding this-question ‘held thatthe 
reference-should*-have-been made by the ‘party-wishing ‘the transfer 
under section 25 of the Civil Procedure Code. This is true in ordinary 
cases‘where the mere convenience of the -parties-or a question-of jur- 
isdivtion is the cause of the application for transfer. -The*provisions ot 
section: 33 of the LowerBurma Courts Act; 1900, appeared to have been 
overlobked. ‘The Judge having felt himself to-be-personally interested, 
and having asked for a transfer-on these grounds, I'thinkthe only course 
open to me is-to set «aside all the: aE, in the ‘case as’ made 
without jurisdiction, and to direct a fresh trial before either the Judge 
of the District Court-or‘such ‘Subordinate Court having jurisdiction as 
be may appoint. | 7 
-» The petitioner will recover the costs of this application which will 
be costs in the case; his advocate’s fee will be fixed at two gold mohurs. 





Before'-Mr. Fustice Birks. 
MAUNG HAN vw. SU''YA. 
Messrs. Pennéll. and' Maxng Fhin—for' lee Agabeg~ and-~Mounp Kin—for 
appellant (plaintiff). | respondent-(defendant). 
indian Limitation Act, section 5; proviso, 

‘Arerroneous assumption-that a-suit ‘is one of a kind in which no second ap- 
peal lies is not “sufficient cause,” inthe sense of the proviso to section 5 of ‘the 
Indian Limitation Act; for extending the period within: which ‘the second appeal 
may be presented, 

In ve Manchester Economic meee | Soctety, (1883) Li R..24 Ch.D,, 488; 
Hure Chunder Koy v. Surnamoyt, (1886) I. L. R., 13 Cal.,. 266 ; cited. 

Krishna vy. Chathappan, (1890) 1. L.R., 13 Mad., 269 ; Corporation of the 

AeA! 3 


» Fows of Calcutta v. Anderson, (1884) 1. LvR., 10 Cal., 445 ; followed. 
- s,. Becht v. Ahsan Ullgh Khanw-aad_ others, (1890) 1. L,.R.,.12) All., 46%, dissented 


from. 

The plaintiff-appellant in this case filed.a petition to revise the 
decree of the Additional Judge of the District Court of Pegu reversing 
the decree of the Township Court of Nyaunglebin dated the. zsth 
March 1904. 

The Assistant Registrar pointéd out that a.second appeal lay under 
section 30 of the Lower Burma Courts Act, and ‘that therefore this 
application for. revision-was: inadmissible ands it-would be two days 
time-barred as-a-seeond appeal. 

‘Mr: Pennell forthe appellant has acceptéd the Assistant Re gistrar’s 
opinion as correct and has filed an affidavit explaining the cause of 
delay, and apparently asks for «an extension of time under section 5 of 
the Limitation Act. 

I may note that the original -petition-has not been. amended pnor 
does it-contain a-prayer-for extension of time, 

The main ground urgéd by Mr. Pennell iis that “ the-suit being one 
for darrages, | assumed it was.a Small Cause anc that hence no second 
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appeal would lie.” Mr. Pennell argues that suits for damages for illegal 
attachment are rare, and that he has had no experience of them him- 
self, Hehas cited several cases in which the Courts have exercised 
discretion in admitting appeals under section 5 of the Limitation Act. 


The English case cited,. /n re Manchester Economic Building 


Soczezy (1), turns on the construction of the 15th Rule of Order LVIII,. 


* which states :—‘' No appeal from any interlocutory order shall,except by 


special leave of. the Court of Appeal, be brought after the expiration _ 
of 21 days, and no other appeal shall, except by such leave, be brought 
after the expiration of one year.’ The wording of this rule differs 
from section 5 of the Limitation Act, which requires the applicant to 
satisfy the Court that he had “ sufficient cause’ for not presenting the 
appeal or making the application within the proper period. 


Mr. Pennell has also cited Zuro Chunder Roy v. Surnamoyi (2), 
where an appeal which should have been filed in the District Court 
was wrongly filed in the High Court. Here the suit was originally 
valued at Rs 18,000, but the valuation was reduced and there were 
some grounds for thinking that there was a dond fide mistake. 


In the case of Artshna vy. Chathappan (3), the Judges held, 
‘We are not prepared to holdthat a mistake in law is under no cir- 
cumstances a sufficient cause within the meaning of section 5 of the _ 
Limitation Act ”’; and they held that the test was. whether due care and ° 
attention had been exercised. This ruling, however, appears to have 
been dissented from in Becht v. Ahsan Ullah Khan and others (4), 
where Mahmood, J., held that the maxim ignorantia legis neminem 
excusat applied and that mere ignorance of lawcannot be recognised 
as a sufficient reason fer delay under section 5 of the Limitation Act, 
for that would be a premium on ignorance. ; 


In the Corporation of the Town of Calcutia v. Anderson (5), the 


Court héld that “the mistake of counsel as to thé. time he had to file an 


appea! was not a ground for extending tiie tindér séction 5. 

Now inthe present case Mr. Pennell seems to have made a quite un- 
warrantable assumption that all suits for damages were of a Small Cause 
Court nature. Article 35 of the Second Scheduie to Act IX of 1887 
contains no less than 12 kinds of suits for compensation which are de- 
barred from the cognizance of Small Cause Courts. 


I do not think either that such suits under clause (7) of that Article 
are so exceptional. {i have had several in the course of my own judicial 
experience, and remember that the parties generally claim the whole 
damage of Rs. 1,000 which section 491, Code of Ciyil Procedure, allows 
as a maximum in the case of an improper attachment or arrest, 


I do not think any sufficient cause has been shewn for admitting 
this second appeal, and I dismiss it with costs. 





(1) (1883) L. R.24 Ch. D.,488. | (3) (1890) I. L. R., 13 Mad., 269. 


(2) (1886) I. L. R., 13 Cal., 266. ©] (4) (2890) ILL. R., r2 All., 461. 
| " (5) (1884) LL, R., 10Cal., 445. 
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Full Bench—(Criminal Revision). 


Before Sir Herbert Thirkell White, K.C1£E., Chief fudge, 
, Mr. Fustice Bigge and Mr. Fustice Birks. 


* KING-EMPEROR v. HLA GYI. 


Mr. Giles, Assistant Government Advocate,—for the Crown. 
Reference of case for higher punishment—Charge—Scope of section 349, Code of 
Criminal Procedure—section 254, 
It is not ~illegalor irregular for a Magistrate of the second or third class to 
frame a charge against an accused person, in acase which he has jurisdiction to 
‘try, even though at thetime of framing the charge he intends, if he is of opinion 
that the accused is guilty, to submit the proceedings to the District or Subdivi- 
‘sional Magistrate to pass sentence. Section 254 of the Code of Criminal Procedure 
wmust be read as subject to the general provision in section 349. — 
Queen-Empress v. Fakiva, Ratanlal’s Unrep. Cases, 499, dissented from. 
Imperatrix v. Abdulla, (1880) 1. L. R., 4 Bom., 240; Qucen-Empress vy. Havia 
Tellapa, (1886) I. L. R., 1o Bom., 196 ; Chitnnimarigadu, 876) I. L. R., 1 Mad., 
289; Quzen-Empress vy. Velayudam, (1882) I. L. R.,4 Mad., 233; Queen-Em- 
press v. Viranna, (1$86) I, L. R., 9 Mad, 377 3; Abdul Wahab v. Chandia, (1886) 
I. L.R., 13 Cal., 305 ; Queex-Empress vy. Chandu Gowala, (1837) I. L. R., 14 Cal, 
355; Empress v. Kallu, (1882) I,L.R.,4 All, 366 ; Queen-Empress v. Tha Dun, 
(1892) S, J. L. B., 574; Nga Pan E v. Queen-Empress, (1896) P. J. L. B., 258 ; 
Crown v. Nga San E, (1901) 1 L.B. R., 141 ; cited. 


Thirkell White, C.?.~The first question which arises in this case 
is whether a Magistrate of the second or third class may proceed to 
charge an accused and complete the trial up to sentence, with the 
intention, if he is of opinion that the accused is guilty, of submitting 
the case to the District or Subdivisional Magistrate under section 
349, Code of Criminai Procedure. | 
The sections of the Code of Criminal Procedure which seem to bear 
directly on the point are sections 254, 346, 347, 348 and 349.-- Section 
254 directs the Magistrate to frame'a charge against the accused 
if he is of opinion that there is ground for presuming that the accused 
has committed an offence which the Magistrate is competent to try 
and which,in his opinion, can be adequately punished by him, It 
is urged, and the learned Additional Sessions . Judge has ruled, that 
unless the Magistrate is of opinion that the offence can be adequately 
punished by himself he is not authorised to frame a charge. No 
doubt if this section stood alone there would be some difficulty in the 
adoption of any other construction. Section 346 prescribes the pro- 
cedure to be adopted when a Magistrate thinks that the case is one 
which should be tried by some other Magistrate. There is no specific 
reference to punishment in this section ; and the classes of cases to 
which it may be taken to refer are reasonably obvious. Section 347 
enables a Magistrate to commit a case which he has himself begun to 
try. Section 348 directs that persons with previous convictions of 
certain offences shall be tried by the District Magistrate or committed 
to Sesslons unless the Magistrate who begins the case thinks that he 
himself can pass an adequate sentence. Section 349 enacts that when 
a Magistrate of the second orthird class, after hearing the evidence 
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for the prosecution sand: the-aceused; is .of-opinion that the accused is 
guilty and that he ought to receive a punishment differing in es 
from, or.more severe than'that: which: he can inflict,or :that.he.ou 

to be required .to.vive-security to keep: the. peace, he may eg 
Opinion and- submit his proceedings to the. District or Subdivisional 
Magistrate. -The difficulty is to give effect to section”349 without 
attaching. a vidlent construction. to-section-254. © lftheintention of the 
‘ Legjsl ature- is that, a.Magistrate shall. not.charge an,accused-unless.he 
is of opinion that he-himself-can:-pass an: adequate sentence On con- 
viction,: thensection - 349 ds.-of: little: practical..use. FEor:it:icomes to 
this,- that, apart-from ‘the somewhat exceptional cases which-involve 
a demand for security to keep ithe peace,. ‘this section can_be appliéd 
only, when, the, Magistrate, at the. time of framing. the. chargé, jis,of 
opinion that he can. ade quately.punish the-offence - ‘and.sees..reason:to 
alter his opinion.in consequence: of something which -comes - ta his 
notice after the, charge i is framed. It. seems unlikely: that the section 
would. have been inserted:or retained to meet these very, rare cases. 
Fhis construction would not merely limit the power.of. Magistrates.of 
the second and third classes to'the-trial of unimportant cases.’ If that 
were so, the reason of sucha rule could: be. apprehended. Tt would 
also.deprive ‘them ofthe power.to.try..many ..petty. cases. involving. no 
difficulty. Fer it would prevent any. Magistrate ‘of the third class. and 
any Magistrate of the second class (unless. specially empowered) from 
trying any case in which whi ping could appropriately be awarded. 
It would prevent them from trying. most cases in which juvenile ¢ of- 
fenders were concerned and many petty first offences for:which a few 


. stripes would be the mest suitable penalty. Itseems unlikely that the 


Legislature intended to make section 349 of the Code.a dead letter. 
There are other reasons.,which lend support to the opinion that 
section 254, which is the section where the difficulty lies, should not 


“be ‘construed in the ‘sense in which it is understood by the learned 
“Additiona] Séssions Tudge: --It is somewhat .curious that the point 


under consideration seems to have been made the subject of judicial 
determination only in one case, and that unreported. This is the case 
ofthe Queen-Empress v, Fakira (1) in the Bombay. High Court; in 
which. it-was observed that when a Magistrate of the second class is 
of opinion that whipping would be ang appropriate | punishment, he 
should not frame a charge but refer the case under section 346 of the 
Code of Criminal Procedure. That ruling is exactly apposite in sup- 
port of the view taken bythe Additional Sessions Judge. We have 
not been referred.to any other judicial pronouncement | of any High 
‘Court and I have not. succeeded in tracing any. There is, indeed, a 
‘Circular Order (2) by the Chief Court ‘of the Punjab to the same 
effect. Onthe other hand, in. this Province, the rule. of practice 
prescribed in section, 101 of the Circulars (Criminal) of the Judicial! 
‘Commissioner is toa different effect. It is as follows :-— 

‘¢ If. an accused is prosecuted and, ifconvicted, would be pynishable with en- 
hanced-punishment under: section.7§, pidian Penal voit ty reason ms there re Dein 






ie (1890) ; -Ratanlal’s Unrep. ‘Cases, 400 499. aaa 
(2) Cited in Agnew and Henderson’s Code of Criminal Pietlirs, 6th Ed., 380. 
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one previous conviction against him of an offence punishable with three years’ im- 
prisonment or upwards, there is no objection toa Magistrate uf the second class 
trying him if the case is nota serious one; but if, on the conviction of the accused, 
it is found that the case is one calhng’for gt ee punishment than the Magistrate 
is competent to award, he should send up the accused to the District Magistrate 
or Subdivisinnal \:agistrate, as the case may be, for higher punishment under sec- 
tion 349, Criminal Procedure Code.” 

The rule of practice in Upper Burmais the same as in Lower 
Burma. (Upper Burma Courts Manual, paragraphs 310 and 
312.) 

But there are several cases which have an incidental bearing on 
the question under consideration. There is the case of /mperatrix 
v. Abdulla (3) which was considered by five Judges of the High 
Court of Bombay. In that case, the accused was convicted of house- 
breaking with intent to commit theft ina house. He had been thrice 
previously convicted of similar offences. He was tried by a Magis- 
trate of the second class who found him guilty, and thinking that he 
deserved a more severe punishment than he was competent to inflict 
submitted the proceedings to the District Magistrate, who ordered 
the accused to be committed for trial. The Sessions Court sentenced 
him to transportation for life, and on appeal the High Court reduced 
the sentence to one of transportation for ten years. The point of law 
which was considered by the High Court was the legality of the Dis- 
trict Magistrate’s order fer committal. But though it seems im- 
possible that the Magistrate of the second class should have thought 
when he framed the charge that he could pass an adequate sentence 
on conviction, there is no suggestion in the judgments of any of the 
learned Judges that he should not have charged the accused. On the 
contrary Melvill, J., said :— ; : 

“Tf the offence is within the Subordinate Magistrate's jurisdiction, he may, in 
_ his discretion, either convict and pass sentence himself, or convict and réfer the 

proceedings to the superior Magistrate, if he thinks that.a sentence of two years’ 
imprisonment will be adequate ; or refrain from convicting, and commit, or Cause 
the committal of, the case to the Court of Session.” 


In the same High Court there is the case of the Queen-Empress 
v. Havia Tellapa (4), in which the ca-e was of snch a serious nature 
that committal to Sessions was considered necessary by the Magistrate 
to whom it was referred. 

From the Madras High Court may be cited the Full Bench cayes of 
Chinntmarigadu (5), also a case committed to Sessions; Queen-Em- 
press v. Velayudam (6), a case of cattle-lifting; and Queen-Empress 
v. Viranna (7), a case of theft ina building by an old offender in 
which committal to Sessions was ordered, 

In the Calcutta High Court, there are the cases of Addul Wahab 
v. Chandia (8) and Queen-Empress v. Chandu Gowala (9), in both of 





(3) (1850) LL.R., 4 Bom., 240. } 8 (1882) LL R., 4 Mad., 233. 
. (4) (4886) I.L.R., 10 Bom., 196. 7) ened 1.L.R-, 9 Mad., 377. 
(5) (1876) ILL.R., 1 Mad, 289. (8) (1886) L“.R., 13 Cal., 305. 


(9) (1887) I.L.R., 4 Cal, 355 
20 
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1904. which the accused were committed to Sessions, in the latter on account 

Gas of a previous conviction. | 

z In the Allahabad High Court, there isthe case of Ampress v. 

Hua Grt. Kallu (10), in which a sentence of imprisonment for one year was 
a passed on proceedings held by a Magistrate of the third class. 

Some of these cases were disposed of under the Code of Criminal 
Procedure of 1872, others under the Code of 1882. The provisions of 
these Codes do not differ materially from those of the present Code. 
(Section 46 of the Code of 1872=section 349 of the Codes of 1882 
and 1898; section 216=section 254.) These cases seem to have been 
of some importance and, though only in the case first cited are the 
facts fully stated, it seems impossible to suppose that they are all cases 
in which it did not occur to the Magistrate till after he had charged 
the accused that he could not pass an adequate sentence. But in none 
of them was any exception taken to the legality of the procedure of 
the second or third class Magistrate on that ground, It seems to me 
to be a fair inference that the construction which it is now sought to 
put upon these provisions of the Code is not that which has prevailed in 
other parts of India. It is very improbable that, if the construction 
adopted by the learned Additional Sessions Judge is correct, the point 
should have been overlooked in so many considered judgments of four 
High Courts during a period of 20 years; and that, except in one 
obscure case, there should be no judicial pronouncement to that effect 
during a longer period. As to the presumption in favour of the cor- 
rectness of a course of procedure followed during many years by 
general consent, reference may be made to the remarks of Fulton, J,, 
in the case of the Queen-Empress v. LZha Dun (11). 

In my opinion, the true construction is to regard the Code of Crimi- 
nal Procedure as a whole, and to read section 254 as subject to the 
general | provision in section 349, so as_ ta give proper effect to both 

' sections. I think that the words in section.254 on which reliance has -. 
* been’ placed in support of the contrary opinion are intended to dis- 
tinguish between offeuces which can be adequately punished bya 
Magistrate exercising ordinary powers and offences for which the ac- 
cused should be placed on his trial before the District Magistrate or 
the Court of Session, Iam confirmed in this conclusion by consider- 
ation of section 258, sub-section (2) of the Code. That sub-section is 
as imperative and uyconditional assection 254. Itis to the effect 
that if in any case under Chapter XXI (Warrant cases) in which a 
charge has been framed, “ the Magistrate finds the accused guilty, he 
shall pass sentence upon him according to law.” Thisis clearly not 
a rule of universal application, as would seem from its wording, for 
section 249 provides for cases in which though acharge has been 
framed, and though the Magistrate is of opinion that the accused is 
guilty, he nced not pass sentence.but may send the accused to another 
Magistrate for that purpose. Unless a distinction is drawn between 
finding an accused guilty and being of opinion that he is guilty, which 


Kinc-EMPEROR 


(10) (1882) I.L.R., 4 AL, 366. | (11) (2892) S.J. L. B., 574. 
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will hardly be contended, it is clear that section 258 must be read as 
subject to section 349. If then section 258 is subject to section 349, 
it is not unreasonable to hold that section 254 is also subject to it. 


For these reasons, I am of opinion that it is not illegal or irregular 
for a Magistrate of the second or third class to frame a charge against 
an accused person, in a case which he has jurisdiction to try, even 
though at the time of framing the charge he intends, if he is of 
opinion that the accused is guilty, to submit the proceedings to the 
District or Subdivisional Magistrate to pass sentence. . 


If this view ‘is adopted, it is not necessary to consider the other 
point which might arise in this case. 


-T would return the records merely remarking that in view of 
‘section 10¢ of the Criminal Circulars, the Additional Sessions Judge 
should not have issued a ruling contrary to the spirit, if not to the 
letter, of that Circular. He should have expressed his doubts and 
caused the matter to be referred to this Court for an authoritative 


decision. 
Bisge, F.—I concur. 


Birks, #.—The accused Nga Hla Gyi was tried by the second 
class Magistrate of Zegyi of an offence under section 379 of the Penal 
‘Code. He had two previous convictions, and the second class M agis- 
trate stayed proceedings under section 346 of the Criminal Procedure 
‘Code and sent up the case to the Subdivisional Magistrate, who 
-ordered him to take the rest of the evidence under section 349, Crimi- 
nal Procedure Code, and send the case up to him if necessary for higher 
_ punishment, | ak Stay. fete a cai 

» The accused -was -finally convicted by the. Subdivisional Magis- 
trate on the proceedings being completed under section 349, and was 
-sentenced to 18 months’ rigorous imprisonment and 30 lashes as the 
two previous convictions were proved against him. 


The learned Additional Sessions Judge has dismissed his appeal 
from this conviction, and has now reported the case zs he considers 
‘the Subdivisional Magistrate’s action illegal in sending back the case 
which was referred to bim under section3346. 


We have now to decide whether the Jearned Sessions Judge is 
correct in his interpretation of section 349 as only applying when the 
Subordinate Magistrate trying the case is unable to make up his mind 
as towhether he will be able to pass an adequate sentence till after 
the evidence for the defence is taken, and the case is practically con- 
cluded. | 

Mr.Giles has argued in support of the view taken by the Judge 
that section 349 only applies to very exceptional cases, It.is argued 
that szction 254 contemplates that each case shail be tried by a 
single Magistrate who is himself competent to ceal with the case 
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1904. throughout. The sectionruns as follows and is the same in the Acts. 

oe of 1882 and 1898 except as to the words in italics :— 

. “ TE when such evidence and examination have been taken and made, or af any 

Hea Gri previous stage of the case,the Magistrate is.of opinion that there is ground for 
* ‘presuming that the accused has committed an offence triable under this Chapter: 

which such Magistrate is competent to try and which in his »pinion could be 

adequately punished by him, he shall frame a charge against the accused.” 


I do not see that this section prevents him from framing a charge 
if his superior considers that he is mistaken. Section 556, Code of 
Criminal Procedure, contemplates a case in which a Magistrate may 
think himself personally disqualified and can yet proceed with the case 
when the orders of his superior have been obtained, 


There are many sections in the Code which show that its general! 
provisions are not to be construed so strictly as to cause administra- 
tive inconvenience. Section 350, for instance, provides that one 
Magistrate succeeding another may act on the evidence recorded by 
his predecessor in whole or in part as long as the accused is not pre- 
judiced. ; 

Section 251, clause (7), is also imperative in its terms that a previ- 
ous conviction must be set out in the charge if it is to be used for the 
purpose of enhancing the sentence; but this section again must be 
read with section 535 which deals with omissions to frame charges. 

Section 17 of the Code enables the District Magistrate to make 
rules for the distribution of work amony his subordinates consistent 
with the Code. In some of the smaller districts inthis Province the 
only Magistrate exercising first ciass powers is the District Magistrate 
himself, and section: 349 may well have been inserted to relieve such 
officers of a burden they would otherwise be unable to bear. 

- The danger: of -applying isolated séctions of the Code and not 
considering its general scope. was pointed out by Mr. Aston in Vga 
Pan E vy. Queen-Empress (12), The Code must be worked asa 
practical measure. In this particular case the Subdivisional Magis- 
trate could not pass a more severe sentence if he began the proceed-. 
ings all over again than he could if the second class Magistrate com- 
pleted the proceedings and recorded his opinion that the accused was. 
guilty and should receive a more severe sentence than he himself could 

ass, 

. ‘Ree-second class Magistrate probably sent the case up to know 
whether the Subdivisional Magistrate considered that he could deal 
with it or whether it should be sent up to the District Magistrate for 
trial under his specia! powers. The Subdivisional Magistrate before 
whom the case was then pending, within the meaning of section 348,. 
was of opinion that he conld pass an adequate sentence himself if the 
accused was convicted and the previous conviction established. The 
second class Magistrate would have jurisdiction to try the case under: 
clause (2) of section 346 if the previous convictions were not proved, 
and if they were the provisions of section 349 would enable the 


(12) (1896) P. }. L. B., 258. 
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second class Magistrate to refer the case for punishment merely to 
an officer who had already expressed an opinion that a sentence of 
two years’ rigorous imprisonment was an adequate punishment for the 
offence. 


It seems to me that the words “after hearing the: evidence for the 
prosecution and the accused” were inserted to show that the second 
class Magistrate should not refer a case under this section, under 
which he practically finds the accused guilty and merely sends him 
ap for sentence, without taking the whole of the evidence in support 
of his opinion. 

His opinion that the accused is guilty and deserves a more severe 
sentence than he can impose would in the majority of cases be formed 
after the evidence for the prosecution was complete, and if the view 
~i the learned Sessions Judge is adopted, it would in all cases be his 
duty to stay further proceedings, as it is very rare for the evidence 
for the defence to be of such a nature that the Magistrate would 
think a more severe sentence necessary after hearing it. It seemsa 
more reasonable construction of the Code to hold that when a second 
class Magistrate thinks a sentence of two years will be sufficient he 
can go 9n with the case under section 349 and leave the sentence to 
the Magistrate to whom he is subordinate. 

There are several other sections in the Code under which the 
services of Subordinate Magistrates can be utilised for recording evi- 
‘dence on which their superiors can act,—sections 148, 157, 202 and 
380. The last of these sections is specially significant, for it enables 
a Magistrate who has jurisdiction to pass orders under section 562, 
Criminal Procedure Code, on proceedings submitted by the third class 
Magistrate who can have no jurisdiction under section 562, “ag if the 
- case had originally been heard by him.” =This procedure ‘is very simi- 
lar to that in section 349 and seems to negative the theory that sec- 
tion 349 was only introduced to meet the rare cases where circum- 
stances are discovered at the close of a trial which render a more 
‘severe sentence necessary. I think it is clear that the Code regards 
the want of jurisdiction for the purpose of passing an adequate sen- 
tence as distitict from a want of jurisdiction to deal with the case at 
all. 

For these reasons | do not think there was any illegality in the 
order of the Subdivisional Magistrate, directing the second class 
Magistrate to go on with the case. If the case had been originally 
sent up under section 349, he would have committed an illegality 
within the meaning of the ruling of this Court in the Crewn v. Nga 
San E (13), but his order was passed under section 346(2). 

As | hold there was no illegality, the second question noted by the 
‘Chief Judge in his order constituting this Bench does not in my 
opinion arise. The learned Sessions Judge does not say that the 
sentence passed was inadequate or that there are-ary other grounds for 
our interference otherwise. 


(13) (1901) rh. BR. tat. | 
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Givil ts! Appeal Before Sir Herbert Thirkell White, KC1.E., Chief Fudge, and 


19 04. Mr. Fustice Birks. 
J oe TUN MYAING ¢. BA TUN (a wtwor) By HIS NEXT FRIENDS MAUNG PO 
ene THIN anp MA THEIN MYA. 


Messrs. Eddis, Connell and Lentaigne—for appellant (defendant). 


Buddhist Law: Inheritance; Orasa son: Partition—Right of grandson to claint- 
a share on remarriage of grandfather? 


A had two minor sons, and a minor grandson D, whose father E, the ovasa son 
of A, predeceased E's mother, A’s first wife. On A remarrying after his first 
wife's death, D sued A fora share in his grandparents’ estate, joining his uncles, 
A's two mincr sons, as defendants, | 

Held,—that the eldest born son is the orasa by right vut he does not attain 
the complete status as such till he attains his majority and becomes fit t~ ~s- 
sume his father’s duties and responsibilities. If he dies before he attains his 
majority, or if he is incompetent to fulfil the prescribed conditions, his next younger 
brother, subject to the same conditions. succeeds to his position as orasa. If the 
eldest son attains his majority and fulfils the prescribed conditions and then dies. 
before his psrents, his position as orasa remains unfilled and the next brother 
does not succeed to it. 

Held also,—after consideration of the texts and rulings relating to orasa sons- 
and grandchildren, that as there were surviving sons, the grandson could not 
sue, 

Ma On and others v. Shwe O and others, (1886) 1 L. C., 238; Ma Mya Thu 
v. Po Thin, (:8co) 2 L.C., 61; San Dwa vy, Ma Min Tha and others, \ig01) = 
L. C., 207; Ma Gua Bon v. Po Kywe and another, (1897) 1 L. C., 4005; A/a Saw 
Negwe end others v. Ma Thein Yin, (190:) 2 L. C,, 21°, and (1902) 1 1... B. R., 198 i 
Ma Thin y. Ma Wa Yon, (1904) 2 L. B. R., 255; Maung Hmaw v. Ma On Buin: 
and others, (1901) 2 L.C,, 124, and (1901) 1 L.B, R,, 10435 cited. 


Ruling in Ma Mya v. Maung Po Thin, (1899) P. J. L. B., 585, explained. 


Thirkell White, C.¥—The first point for consideration is the 
ciuguestion of law, whether the plaintiff-respondent, ‘the minor Ba Tun, 
“233g entitled to‘claim a share in the property of his grandparents on 
the remarriage of his grandfather, the appellant-defendant Tun 
Myaing. 

The case was not well presented in the lower Court and several 
matters of importance have not heen fully elucidated. It appears 
that Tun Myaing, the appellant, had a wife, Ma Dun Aung. Their 
eldest son was Bo Daik who died in 1260 B.E. (=1898-99 A.D.). 
Ma Dun Aung died in 1264 B.E. (=1902-03 A.D.). Tun Myaing 
has since married Ma Gyi. Tun Myaing is said to have two minor 
sons, Po Yaik and Po Kywet. Whether they are sons of Ma Dun 
Aung is not stated. In October 1903, when the suit was filed, they 
are said to have been mincrs. But in January 1904 Tun Myaing. 
gave the age of Po Yaik as 19 years. If he had completed his roth 
year in January, he could not have been a minor in the preceding 
October. The date of Tun Myaing's marriage to Ma Gyi is nowhere: 
stated. It may, perhaps, be assumed that Ba Tun, who is the only son. 
of Po Daik, and the surviving sons of Tun Myaing, Po Yaik and Po 
Kywet, were minozs at the time of Ma Dun Aung’s death and at the 
time of Tun Myaing’s second or subsequent marriagé. 
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Po Daik was the eldest son of Tun Myaing and Ma Dun Aung; 
and, so far as appears, the eldest child. He attained man's estate and 
married. He died before his mother, leaving Ba Tun, his son. The 
question is whether, on the marriage of Tun Myaing and Ma Gyi, Ba 
Tun, a minor, had the right to demand a share of the joint property 
of his grandparents, there being at the time of the said marriage 
Other sons, also minors, of Tun Myaing. 

One of the arguments against the claim of the minor plaintiff, as 
I understand it, is that even if, in certain circumstances, the right of 
a grandchild to claim a share on the remarriage of his grandparent 
is admitted, this right cannot exist when there is an orasa son who 
can claim the same right. In that case, it is contended that the right 
of the orasa son would be preferred to that of the grandson, and it is 
' clear that the father or grandfather cannot be made to surrender more 
than one-fourth of the joint estate. To the remaining three-fourths 
he has an indefeasible tile, at least in his life-time, in accordance 
with the principle laid down by the Special Court in Ma On and 
others v. Shwe O and others (1), In my opinion this contention is 
well founded, and my examination of the texts and authorities has 
not indicated any flaw in the argument. In this view, it seems to me 
to be necessary to consider very carefully the doctrine of the orasa 
son. , 

The term ovasa has two distinct meanings. It applies to all legiti- 
mate natural-born children, as opposed to adopted and illegitimate 
children (2) ; and it means also the eldest legitimate son or daughter, 
or as has been said the eldest legitimate chili (3). It isin the sense 
of the eldest son or daughter that it is generally used in the reported 
decisions. The question is whether, on the death of the ovasa son, 
the status of ovasa devolves oii his next surviving younger brother. 


“* The subject of the right of the eldest'son to claim-‘a share in the 


estate on the death of his father is dealt with in section 30 of the 
Digest of Buddhist Law, The substance of the rule laid down in 
Manu, Kaingsa, Myingun, Dhammathatkyaw, Kandaw, Vanna- 
dhamma, Rdst, Manuvannand, Vicchedanit and Kyannet is that the 
eldest son‘is entitled to claim a share, if he is competent to assume the 
duties and responsibilities of his father. In Pyx, Vilésa, Dhamma- 
thatkyaw, Vannané and Rést the condition which entitles the eldest 
.son to claimashare on his father’s death is that he has helped the 
parents in the acquisition of the estate. In some of the Dhamma- 
thats, namely, Pyu, Veldsa, Rds, and Kyetvo, the further condition is 
imposed that the eldest son should be the eldest born child. 

In section 48 of the Digest are extracts from Manuvannand and 
Pdnam which declare the right of the mother to the whole estate on 
the death of the father and the eldest son ; and the former text ex- 
plicitly contemplates the existence of other sons. 


(1) (1886) 1 L. C., 2:8. | (2) General Digest, ss.17,18, 19. 
(3) Cf. Dr. Forchhammer’s note to section 9 of the Wajam Dhammathat (Sir 
John Jardine’s Notes, No. V). pees 

Cf. also Chan ‘Toon’s Principles of Buddhist Law, and Ed., 127. 
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Section 62 of the Digest provides for the supersession of the eldest 
child by a younger child who is conpetent to undertake the perenta 
responsibilities when the eldest is incapable. The competency of the 
younger son is clearly a condition. One would have hoped to find 
here a rule as to the effect of the death of the eldest son in his parents 
lifetime ; but there seems to be no such rule, 


The rules in section 162 of the Digest deal with the rights of the 
son ofthe orasawho dies before his parents. There is a consensus 
of authority in the texts on this point. Here, again, it is not suggest- 
ed that when the orvasa son dies another of the sons becomes the 
or asa. 


Section 155 of the Attasankhepa Vannand distinguishes between 
the ovasa son and kaxittha or younger children. Section 159 clearly 
refers to a case In which there are no orasga children but only santtthe 
children; which seems to show that the rights of the orasa do not 
pass necessarily, on his death, to the next in order among his bro- 
thers. Section 212 contains rules similar to those in section 162 of 


the Digest. 


As regards the decisions which bear upon the point, they are not 
very numercus. [In Ma Mya Thuy. Po Thin (4), the leained Judi- 
cial Commissioner (Mr. Birks) held that the eldest son, if competent, 
is the representative of the father, and that his rights pass to the next 
son. This view was adopted by Fox, J., in Sax Dwa v. Va Min 
Tha and others (5). Iu the Upper Burma case of Ma Gun Lon v- 
Po Kywe and another (6), it was pointed out that if the eldest son or 
daughter die before the parents, the children are given a special 
share on account of the superior claims of the erasa heir. In Ma 
Saw Npwe and others vy, Ma Thein Yin (7), it was held -hat there 


_ could net.be. more..than..one .erasa child in.a::family.:-Bui I think the 


[= 


_. meaning.of -this.is-that.there.cannet-be-both-an: erasa son:and an orasa 


daugiter at the same time. 


From consideration of the texts and rulings, ! think that the fol- 
lowiny principies are to be deduced. The eldest born son is the 
orasa by right ; but he does not attain the complete status as such 
till he attains his rasjority, and becomes fit to assumr his father’s 
duties and respunsibilities and to assist in the acquisition or manage- 
ment of the family estate. If he dies before he attains his majority, 
or ifhe is incompetent to fulfil the above conditions, then his next 
younger brother, subject to the same conditions, succeeds to his posi- 
tion as orasa. If, however, the eldest son attains his majority and 
fulfils the prescribed conditions, and then dies before his par. nts, his 
position as vyasa remains unfilled and the next brother do's not suc- 
ceed to_it. These principles are consistent with the previous vecisions, 
and they reconcile the rulings and texts which provide for the devolu- 


tion of the status of orasa, in certain circumstances, and the texts 


4) (1899) 2 L.C., 61, (6) (1897) 1 L. C., 406. 
5) (2901) 2 L. C., 207. (7) (1902) 2 L. C,, 210, 
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which distinguish between orasa and kanittha children, even after 
the death of the orasa. I think it may also be deduced from the 
texts that it is only when the orasa has attained his majority before 
the death of his father that he can claim his fourth share of the 
inheritance, unless the mother marries again. ‘There is no- authority, 
‘so far as I am aware, which recognizes the right of an evasa son, who 
is a minor at his father’s death, to claim from his mother a share on 
his attaining majority. Butthis is mercly a suggestion and the ques- 
‘tion does not arise in the present case. 

The principles set forth above seem to me also to explain the rules 
concerning the right of grandchildren to claim a share on the death 
of one of their grandparents. The rules are cortained in section 256 
of the Digest. According to Vinicchaya, Pakdsani, Réjabala and 
wnammasdya, grandchildren who live with the grandparents and 
whose parents have died can claim. partition on the death of one of 
the grandparents, and get one-fourth of their parents’ share. It 
seems to me that the only way of reconciling this rule with that which 
entitles the orasa son to a share on his parents’ death is to construe 
the rule as to the orasa son in the manner Indicated above. Ll or the 
tules distinctly contemplate the existence of the other children of the 
‘deceased grandparent, and it has been accepted that not more than 
‘one person can claim a share from the surviving parent and grand- 
parent. If, therefore, the eldest surviving son is always the orasa, 
grandchildren, when there are surviving sons, could never claim a 
Share under this rule. And this conclusion is contrary to the plain 
meaning of the texts. If, however, the principle in respect of the 
orasa son set forth above is correct, then the difficulty as regards the 
grandchildren disappears. I think itis also clear that the only grand- 
children who can claim a share on the death of one grandparent are 
_the children, or. it may be the eldest child of the deceased ovasa son. 
‘For'the grandchildren are entitled only to “a part of their parents’ 
share, and the only parent entitled to any share on the death of one 
of his parents is the orasa child. 


So far, therefore, as the decision of the present case turns on the 
question whether either of the younger sons of Tun Myaing was the 
orasa at the time of his mother’s death, 1 would hold that, Po Daik 
having fully attained the status of orasa, after his Jeath neither of his 
ee could succeed to that status or claim partition on his mother’s 
death, 

But the speciai case arises as to tle respective rights of the sons and 
grandson when Tun Myaing, the father. and granifather, married 
again. As regards the rights of the sons, the case is provided for jn 
section 45 of the Digest. ‘The rule prescribed in Dhamma, Manugyé, 
RG jabala, and Manu, is that the eldest son is entitled to a share; and 
Manugyé makes it clear that this share can be claimed even if the son 
isa minor, Thrre is no reference in this section to the orasga son, 
or to any condition as to competency to assume the father’s duties. 
_In my opinion, this rule applies to. the eldest surviving son, unless his 
tight can be defeated by that of a grandson. 


1904. 
Tun Myarme 


v. 
Ba Tun. 


es 


1904. 


—_—_— 
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As regards the rights of grandchildren, whose parents are dead, to 
demand a share from asurviving grandparent who marries again, the 
only authority in the Digest is the extract from Vinicchaya in section: 
260. The other extracts in that section from Yasathat and Kun- 
gyalinga refer to the rights of grandchildren whose parents are alive 
only in the case where there has already been partition. 

The right of the grandson to demand partition in this case, it wilf 
be seen, rests on a solitary text inthe Digest. The other texts n 
the same section are not explicit as tothe rights of grandchildren 
when there are children surviving as well. The reason of the rule, as. 
stated in the extracts from Yasathat and Kungyclinga, is that the 
surviving grancparent ought to live on the support and maintenance 
of the grandchildren. This reason can have no force in such a case: 
asthe present when the grandson is an infant, incapable of support- 
ing any one. 


In the case of Ma Gun Bony. Po Kywe and another (8), already 
cited, it was said :— 

“ No doubt grandchildren are not in the same position as children, but this seems. 
to be when there are children to compete with them. Full representation is not 
allowed to grandchildren and partial representation is granted grudgingly.” 

I think that this correctly states the principle of thelaw. A similar 
view was taken by a Bench of this Court in J/aung Hmaw v. Ma On 
Bwin and others (g). The textual authority for the right of the eldest. 
son to claim a share as given in section 45 of the Digest is farstronger ~ 
than the scanty authority in section 260 for the right of the grandson. 


It is to be regretted that the respondent was unrepresented in this: 
appeal. And it may be that evidence could have been adduced to show 


\<what has been'the custom-in cases: of ‘ this--kind: | No such evidence is. 
-.cvoh thetrecord }:and*wé are'conipelled- to-rely.-on the authority of the 


texts and such general principles of the Jaw as may be illustrative of 
their application. Accepting the position that not more than one- 
fourth of the joint estate can be claimed from the surviving grand-. 
parent, regarding the explicit authority of the texts which regulate the 
right of the eldest son, and applying the general principle that nearer 
heirs are preferred to those who are more remote when these two 
classes come into competition, I am of opinion, though not without. 
hesitation, that the rule in Vintcchaya (section 260 of the Drges#) 
cannot be applied when there is a son who could exert the right given, 
by the texts cited from section 45 of the Digest. I admit that this is. 
equivalent to ignoring the text of Vintcchaya entirely. But I think 
the decision is more in accordance with authority than any other 
alternative finding. 

For these reasons [ would allow the appeal and dismiss the suit, 
But considering the doubtful and difficult nature of the question in- 
volved, | would order each party. to bear his own costs in both Courts, 


(8) (1897) 1 L. C., 406, at p. 414. 1 (9) (t90:)2L.C,, ray. | 
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Birks, $—The plaintiff-respondent in this case, Ba Tun, is the 
tandson of the first defendant, Maung Tun Myaing, and he sued 
Saas friend, Maung Po Thin, a pleader, his yrandfather and his 
two uncles, who were both minors, Maung Po Yaik and Maung Po 
Kywet, for one-fourth share of the /eftetpwa property of his grand- 
mother, Ma Dun Aung, and grandfather, the former having died in 
Kason 1264. He sues on the ground that his deceased father, Maun 
Po Daik, was the eldest son of Tun Myaing and Ma Dun Aung, ied 
that he is therefore entitled as orasa son to one-fourth of this property. 
The plaint also alleges that the grandfather, Maung Tun Myaing, has 
illegally transferred holding No. 6, measuring 128-77 acres, to his 
own minor sons. and that they are, therefore, added as defendants. 

A schedule’ was filed with the plaint setting out 15 pieces of land as 
comprising the /etfet(pwa property, and 22 hvad of catile. | 

The defendants pleaded that as Maung Po Daik had died in 1260, 
and Ma Dun Aung not till 1264, the plaintiff was an out-of-time grand- 
chi'd and had no claim to the /eféztpwa of his grandparents ; that 
plaintiff's mother, Ma Thein Mya, had accepted Rs. 818 and four ticals 
of gold on condi:ion that she made no further claim on behalf of her 
son, the plaintiff; and that. he has therefore forfeited any rights he 
might have h-d on the death of first defendant. ‘The written. state- 
ment also alleges that the land transferred to the second and third de- 
fendants was not /eftetpwa property, and that plaintiff has no cause 
of action against the second and third defendants, 

Three issues were framed as follows :-— 

(1) Is plaintiff entitled to any share in the jointly acquired pro- 
perty of defendants and Ma Dun Arng ? If so, to what share, 
--and can-he assert his:claim ~during’the life-time of the de- 
ens = 8 Fear darntane Sa igstet anne seer ct atts smirs e serere cert canr 
(2) Did Ma Thein Mya (plaintiff's mother) accept the property 
mentioned in paragraph 4 of the written statement on 
condition that she made nofurther ciaim on the estate? If 
so, does this bind the plaintiff ? 
(3) Of what did the /et¢etpwa estate consist ? 

The first issue in the case raisesa point whicl- has not, I think, been 
directly decided by the Courts. The plaintiff alleges that the rights 
of the eldest son pass to his son on his death, and that this yrand- 
child can sue his grandfather on the death of his grandmother in the 
same way as his father could have done. 

The Court of first instance decided this issue in the plaintiff's 
favour and relies upon 256, 260 and 164 of the Atmwun Mingyt's Digest 
and a ruling of this Court in Ma Saw Ngwe and twouctners v. Ma 
Thein Yt» (10), in support of this proposition. 1 will deal with the 
case cited first. 

In that case Ma Thein Yin was the grandchild of Ma Thaw (de- 
ceased) by her second child, Ma So Ma Gale, who kid died before 
Ma Thaw. Both the grandpaisnts were dead. and Ma Thein Yin 


- (10) (1904 ¢ L. By Ri, 198. 


1904. 
Tux Myaine 


T. 
Ha Tun, 
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1904. sued her two uncles, one of whom was admittedly the orasa son, and 
aero the children of the fourth child. It was held that the plaintiff not being 
Tun MYAING the daughter of the eldest child, was only entitled to one-fourth of 

Ba tow. What her mother would have had, had she survived. It is not quite 
"5: ele clear to me how the learned Judge could have held that this case was 


an authority for thinking that the son of the eldest son could sue his 
surviving grandparent for the one-fourth share which his father could 
undoubtedly have claimed had he survived. 


There seems no reason to doubt that on the death of Maung Tun 

~ Myaing, the plaintiff in this case will be, if-he is, as] understand, 

the only child of Maung Pe Daik, entitled to the same share in the 

estate of his grandparents as his uncles, the second and third defen- 
dants; for this is what the ruling quoted contemplates, 


Mr. Lentaigne has suggested that the rights of Maung Po Dais, 
as orvasa son, passed to the next eldest son, and he evidently refers to 
the ruling of the Judicial Commissioner in Ma Mya v. Maung Po Thin 
Ii}. ¥ 

tn that case the first-born sou had died in infancy, and the respondent 
was the only other son though younger than his two sisters; he had 
exercised the duties of eldest son and | held that being a son he 
would be preferred to any daughter. I did not hold, and did not 
meéan to hold, that if the eldest son had been competent to take the 
place of his father, and predeceased him, his rights as orasa son 
would pass to his next younger brother. My remark in Ma Saw 
Newe’s case, that there can be only one ovasa son in a family, was not 
intended to overrule the principle laid down in Ma Mya’s case, that if 
the eldest son is incompetent, his rights as ovasa pass to the next 
eldest son; but the third principle Jaid down in that case, namely, 
that the rights of the eldest son or daughter pass to the next eldest as 

representatives of the. father or mother, is, I think, ‘too broadlv-stated. : 

- Thereseems ‘to be two factors in-determining the rights of the-erasa : 
child: (1) that such child is the representative of father or mother, 
and (2) that he is entitled as being the first-born child. 


As pointed out in Civil Reference No. 1 of 1904, Ma Thin and one 
v. Ma Wa You (12), there are only three Dihammathats—the Vildsa, 
Rdsi and Kyetyo—which put the fact of primogeniture as the only 
essential condition cf the rights of the orasa child. 

The learned Judge has, I think, overlooked the principle laid down 
in Maung Hmaw v. Ma On Bwin and others (13) where it is stated : 

«Tt is a principle of Buddhist Law that only those closely related should inherit 
(see Dhammathatkyaw, section 378, Digest) ; and that relations of the same degree 
skould inherit to the exclusion of those of a more remote degree ; that, for instance, 
children should exclude grandchildren. But there are exceptions to this last rule.” 

li may be noted in passing that this is the principle laid down in 
Sparks’ Code (véde section 64, and the table attached). The learned 
Judges in Maung Hmaw’s case then proceed to discuss the rights of 





\ (1899) P. Jj. L. B., 585. | (12) (1904) 2 L. B. R., 255. 
Oe a (13) (:901) 1 L, B. Ro ME ae ma aS 
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out-of-time grandchildren, under section 162 of the Divest, on which 
the learned Judge now relies. I think it is clear that this section 
contemplates that both the grandparents are dead and, merely, that 
their estate has not been divided. Reference throughout is made to 
uncles and aunts and not any surviving grandparent. The Vildsa 
states the rule as follows :— 


“The eldest son of a deceased orasa shall receive as much as the youngest of 
his uncles, but the younger sons shall only receive a quarter as much. Because 
a son is a nearer kin than a grandson, the latter shall not receive, out of the 
estate of his grandfather, as mu = as the co-heirs (brothers and sisters) of his 
deceased father, ” 

It may be noted that out of the 26 Dhammathats quoted in this sec- 
tion, 25 give the eldest son of the orasa the same share as the young- 
est uncle; one, the Dhammathatkyaw, gives him only half such share 
instead of one-fourth which the other out-of-time grandchildren get. 
The result of these Dhammathats is to show that the eldest son of the 
orasa child only ranks equally with the younger uncles and aunts. It 
is settled law that on the death of one parent it is only the eldest 
child that can claim a one-fourth share during the life-time of the sur- 
viving parent, and it would seem from this that the plaintiff can have 
no better rights than his youngest uncles during the life-time of the 
surviving grandparent, 


Sections 258 and 261 of the Digest must now be considered. These 
deal with the partition between the grandfather and his grandchildren ; 
they are the converse cases to those mentioned in sections 256 and 
260 quoted by the Judge. In these sections it is contemplated that 
the grandchildren are all living with the surviving grandparent, while 

the -parents are living..separately ; only those whose parents.are deac| 
-are-allowed to claim a one-fourth share of what: their parents would 
be entitled to. These sections seem to show that when grandchildren 
are living with their grandparents and supporting them, the parents 
living separately, they: can claim partition and will get one-fourth of 
what their parents would have had if they survived, and one-half if the 
surviving grandparent marries again. The living with the grand- 
parents seems an essential condition, and those children whose parents 
are still alive cannot yet claim their shares. 


I do not think these Dkammathats are sufficient authority for hold- 
ing that, although there are minor children living with the surviving 
grandparents, a grandchild can come forward and claim partition 
of right because his own father is dead. 


In my opinion the suit brought by the plaintiff is premature, and he 
has uo right to sue for his father’s share till the death of Maung Tun 
Myaing. 

I would therefore allow the appeal, and dismiss the suit. I concur 
with my learned colleague in thinking the parties should pay their 
own costs. 


1904. 
Tux Mvaine 


Us. 
Ba Ten. 


——+—s 
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Criminal Reviston Before Sir Herbert Thirkell White, K.C.1E. Chief Fudge. 
wie 4 tee V. KARUPANNA v. MADA NADAN. | 
1904. : Mr. Dutia—for applicant. 


Workman’s Breach of Contract Act, 1859, sections 1, 2—Sanction to prosecute 

for false charge. 

_ Proceedings under the first paragraph of section 2 of the Workman’s Breach of 
Contract Act, 1859, are criminal proceedings; and a prosecution under section 214 
of the Indian Penal Code, for instituting proceedings without just cause under sec- 
tion « of that Act, will lie. 

Ram Sarup Bhakat, (1900) 4 C. W.N., 253; Averam Das Mochi v. Abdul 
Rahim, (1899) 4 C. W.N., 201; King-Emperor v. Periasawmy Achari, (1903) 2 
L.B.R., 163; Queen v. Whitchurch,\1&81) L.R. 7 O. B, D., 524; Seaman v. Bary, 
(1896) 2 O. B. D., 344; Southwark and Vauxhali Water Company v. Hampton 
Urban District Council, (1898) 1 Q. B. D., 273; referred to. 

The petitioner in this case, V. Karupanna, complained to a Magis- 
trate, under section 1 of the Workman’s Breach of Contract Act, 1859, 
that the respondent, Mada Nadan, had received from him an advance 
and contracted to work for him for a fixed period and had refused to 
carry out his contract. The Magistrate enquired into the complaint 
and dismissed it. Thereupon Mada Nadan applied for sanction to 
prosecute Karupanna, under section 211, Indian Penal Code, for bring- 
ing a false charge against him. Sanction was granted by the Magis- 
trate’s successor. 


ks The first point taken in this application to revoke the sanction 
granted by the Magistrate is that the preference of a complaint to 
a Magistrate under section 1 of Act XIII of 1859 does not, in law, 
amount to bringing a false charge of an offence or to the institution of 
criminal proceed aee In support of these propositions two cases of 
the High Court=of Bengal are cited. -In the case“of Ram Sarup 
Bidkat (1) it-wwas held-that a matter under the Act abovementioned 
is not an offence within the definition of the term. In Averam Das 
Mochi v. Abdul Rahim (2), a doubt was expressed whether a proceed- 
ing under the first clause of section 2 and under section 3 of the Act 
was a criminal proceeding; but the point was not definitely decided. 


I do not think it is necessary to express an opinion a o whether 
a matter under Act XIII of 1859 is an offence. It will be sufficient to 
consider whether a proceeding under the first paragraph of section 2 
of that Act is a criminal proceeding within the meaning of section 
211 of the Indian Penal Code. On this point, there is no definite 
authority, the matter having been left in doubt in the only case which 
has been cited or which I have been able to trace. 


4 


‘ Briefly section 2 of the Act under reference, in its first paragraph, 
empowers the Magistrate to order repayment of the advance or the 
performance of the work. The second paragraph empowers the Magis- 
trate, on failure of compliance with svch an order, to sentence to 
imprisonment the person against whom the order is made. The on- 


(1) (1900) 4 C. W.N., 253. | (2) (1899) 4 C. W. N,, 208. 
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tention on behalf of the petitioner in this case seems to be that while 
proceedings under the Jatter paragraph may be criminal proceedings, 
ithose under the former paragraph cannot be so regarded. 


On this contention, it may be remarked, in. the first place, that the 
power of a High Court in the exercise of its criminal revisional juris- 
-diction to deal with cases under the first paragraph of section 2 of the 
Act has never been questioned.. That power was exercised by a 
Bench of this Court in Aing-Emperor v. Pertasawmy Achari (3). 
If the proceedings were not criminal proceedings, it is difficult to 
imagine how the Court could have dealt with them in exercise of its 
jurisdiction as a Court of Revision under the Code of Criminal Pro- 
cedure, This would in itself be sufficient to decide the point, 


Rut further support for the opinion that these are criminal proceed- 
ings may be obtained from reference to decisions of the English 
Courts. Inthe Queen v. Whitchurch (4) it was suggested by Bram- 
‘well, L.J., that every proceeding is either civil or criminal; and the 
-question whether a certain matter was a‘ criminal cause or matter” 
within the meaning of the Supreme Court of Judicature Act, 1873, sec- 
tion 47, was discussed. The case is not precisely analogous to the 
case under consideration, though, so far as it is similar, it supports the 
‘conclusion indicated above, But Seaman vy. Gurley (5) is very simi- 
lar to this case. The question was whether a certain proceeding was 
a ‘criminal cause or matter.” And the conclusion stated by Lord 
Esher, M.R., is that, “when the proceeding is before Magistrates, and 
it is one which may end in imprisonment, it must be considered to be a 
criminal proceeding.” In that case, it was not competent to the Ma- 
gistrates to pass a sentence of imprisonment at once. They had 
first to issue a distress warrant and they could award imprisonment 


in-default: of distress.- In* ‘principle the “case seems identical with a 
-¢ase under:section 2°of Act- XII of 1$59,-where:imprisonment:can be 


awarded only after disobedience to a preliminary order. It was in 
connection with the issue of a warrant of distress, not with an award 
of imprisonment, that the question arose. It was said that the tost 
was not whether the proceeding must, but whether it may, end in 
imprisonment. Kay, L.J., said :-— | 

“If there be a provision in a statute that that which is merely a civil liability, 
may be enforced by a proceeding in its nature criminal, that proceeding is none 
‘the less criminal * “ . because it is applied to a 
civil liability.” 

These remarks seem to me to apply with special directness to pro- 
ceedings under Act XIII of 1850. 


A subsequent case in which Seaman v. Burley (5) was distinguish- 
ed, namely, Southwark and Vauxhall Water Company v. Hampton 
Urban District Council (6), went on a Statutory provision which does 
not affect the principles of the previous decisions, 


(3) (1903) 2 L.B.R., 163. (5) (1896) 2 O.B.D., 344, 
(4) (4881) L.R. QO.B.D., 524. (6) (1898) : O.R.D,, oe 
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In view of these considerations, I have no doubt that proceedings: 
under the first paragraph of section 2 of Act XIII of 1859 are criminal 
proceedings ; and | think that a prosecution under section 211, Indian 
Penal Code, will lie. 

On the merits, | am not prepared to say that sanction should not. 
have been granted in this case. 

I therefore dismiss this application. 


Before Sir Herbert Thirkell White, K.C1.E., Chief Fudge, 
and Mr. Fustice Birks. 
KING-EMPEROR +». HTUKTALWE anp Two orTaenrs. 


Sanction to prosecute—Criminal Procedure Code, section 339 (3}—sections 195, 
476, 537—Magistrate or Fudge personally interested, section 556, 

The absence of the sanction of the High Court, required by section 339, sub-- 
section (3), of the Code of Criminal Procedure, to a prosecution for giving false 
evidence in t of a statement made by a person who has accepted a tender of 
pardon, is an illegality which invalidates the trial. 

A Judge who has directed a prosecution should not hear the appeal of the 
accused when convicted, even although itis not against the conviction but only 
against the severity of the sentence. 

Mussammat Sharina v. The Empress, (1884) P.R. Crim., 923; Queen-Empress 
vy. Pa Twe Wa, (1896) 1 U.B.R., 2; referred to. 

Thirkell White, C.¢.—The three accused, Htuktalwe, Kamswe 
and Latwe, were offered pardons under section 337 of the Code of 
Criminal Procedure. They made statements before the Magistrate 
by whom the pardon was offered ; and they made inconsistent state- 
ments in the Sessions Court. At the conclusion of the trial, the 


Sessions Judge. directed_their. prosecution: under=-sectiom 193, Indian 
 Penal’-Code;--for -having: .given false- evidence: ~The:raccused were ~~: 


tried and convicted under that section by the Senior Magistrate, 
exercising special powers under section 30 of the Code of Criminal 
Procedure. They appealed to the Sessions Court, and the Sessions 
Judge who had directed the prosecution took upon himself to deter- 
mine the appeals because they were only against the severity of 
the sentence. The appellants were not deprived of their right to 
have their appceais heard by an impartial tribunal because their 
appeal was not against the justice of the conviction but against the 
severity of the sentence. In my opinion, the Sessions Judge (Mr. 
Burne) was not qualified to determine the appeals of these men and. 
should have reported the case to this Court for orders, 


There is, however, an even more important point. The prosecu- 
tion directed by the Sessions Judge was entertained by the Magistrate 
in direct contravention of the provisions of section 339, sub-section (3), 
of tke Code of Criminal Procedure, which directs that “ no prosecution 
for the offence of giving false evidence in respect of [a statement 
made by a person who has accepted a tender of pardon] shall be en- 
tertained without the sanction of the High Court.” The Magistrate 
was no doubt misled by the direction given by the Sessions Judge. 
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The question that arises is whether the want of sanction in this case 
is a mere irregularity or whether it is an illegality which invalidates 


1904, 


TSS 


the trial. Section 537 of the Code of Criminal Procedure expressly Kinc-Emrzror - 


declares that the want of any sanction required by section 195 or any 
. irregularity under section 476 shall not invalidate a trial. Butin this 
case, itis not the want of sanction under section 195 or an irregularity 
under section 476, but the failure to obtain the sanction explicitly 
declared necessary by section 339, that is in question. But for the 
provision in section 537, clause (4), I think it would certainly be held 
that want of sanction under section 195 deprived the Court of jurisdic- 
tion inthe cases specified under that section. If the Legislature had 
intended to class the omission to obtain sanction under section 339 as 
a mere irregularity, I think the intention would have been made clear. 
in section 537. In my opinion, section 339 establishes the. sanction 
of the High Court as a necessary condition precedent to the entertain- 
ment of a prosecution in the case specified in sub-section (3) of that 
section. I think the:efore that the Magistrate had no jurisdiction to 
try the accused and that his proceedings are void. The same view, I 
may remark, was taken by the Chief Court of the Punjab in Mussam- 
mat Shartnav. The Empress (1); and a similar opinion was held in 
an analogous case, by the laté learned Chief Judge of this Court as 
Judicial Commissioner of Upper Burma in the Queen-Empress v. Pa 
Twe Wa (2). | 

I would therefore reverse the convictions and sentences _ of 
Htuktalwe, Kamswe and Latwe, and direct that so far as this case is 
concerned they be released, : 

In the circumstances, I do not think that sanction to the prosecu- 
tion should now be accorded. 

Birks, ¥.—I1 concur. 


bene .. . Before Mr, Fustice Birks. 
| --KING-EMPEROR -v.-PO SAING anp AUNG PE, 
The Hon’ble Mr. Lows, Government Advocate. 
Mr, Lambert —for respondents, 
Appeal by Local Governnzent from judgment of acquittal—Criminal 
Procedure Code, section 417. 

_ . Under the Code of Criminal Procedure, the Local Government has the same 
right of appeal against an acquittal asa person convicted has of appealing against 
his conviction and sentence, and there is no distinction be.ween the mode of proce- 
dure and the principles upon which both classes of appeals are to be decided. 

_ Empress of India v. Gayadin, (1881) ILL.R., 4 All., 148; Queen-Empress v. 
Robinson, (1894) 1.L.R., 16 All, 212; dissented from. 





Queen-Empress v. Bibhuti Bhusan Bit, (1890) 1. L. R. 17 Cal., 4853 


Queen-Empress y. Prag Dat, (1898) I. L. R., 20 All., 459; Queen-Empress vy. 
Karigowda, (1894) 1. L. R., 19 Bom., §1 ; followed. . 

. This'is an appeal by the Local Government under section 417 of the 
Code of Criminal Procedure against the orders of the Township Ma- 
gistrate of Minhla, acquitting Po Saing of a charge of causing griev- 
Ous hurt to Eyu Wa with a daske, and Aung Pe of abetting that 
offence and also of causing hurt to Dewa. : 


(1) (1884) P. R, Crim., 9a | (2) 1896) 1 U. B. Re, 2 7 
21 
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There are four grounds of appeal but they really amount to one, 
namely, that the acquittal is against the weight of the evidence, as the 
Magistrate has attached undue importance to certain minor discrepan- 
cies in the evidence of the witnesses for the prosecution. The facts 
appear to be as follows :-— 


There was a Chinese Festival between 22nd and 28th of February 
1904 and.a Chinese ~wé was being held on the 27th. Po Saing, the 
1st accused, came up with two other men, being Aung Pe and Po Han, 
the latter of whom has absconded, and asked Sit Pyan for liquor ; when 
told it was too late and that liquor would be given next day, he threa- 
tened to stop the pwé, saying that Chinese pwés should not be allowed 
but only Burmese pwes. They went off some 30 or 4o feet and 
threw stones and bottles at the gwé shed. Eyu Wa, Suya and Dewa 
went out to remonstrate but were chased by PoSaing, who cut Eyu Wa 
on the back, while Aung Pe struck Dewa with his stick, and Po Han 
stabbed him on the spine with a pointed bamboo. Stones had doubt- 
less been thrown by the Chinamen in return, for.Po Saing had two 
bruises on the head and was treated as an out-patient at the hospital. 
There is no reason to doubt that he reported to Pwin Nan, the Chinese 
elder, at 11 P.M. Pwin Nan washed his head and advised him to go 
to the police, which he declined to do. 

The accused admitted going together near the we that night. 
Aung Pe says it was at 8 P.M.; they denied asking for liquor; he 
stated stones were thrown He the Chinese at them, while they were 
talking with Kyaw Wa. They do not explain how it was that the 
Chinese threw stones at them. Kyaw Wa fixes the time that Po Saing 
told him he was hit onthe head, about 8-20 P.M. 

The witnesses for the defence say the Chee Bee was broken up by 
stone throwing and immediately afterwards Po Saing was found with 
a wound on his head and that this was about 8-30 or shortly after the 


..Letpadan train left Minhla. . It seems Clear..that_after-this Po Saing 
-went-.on to the Burmese pwe.-- It does-not much matter what the time 


was, for Po Saing admits he went to Pwin Nan after he was hit, and 
he has called him asa witness. He corroborates the prosecution wit- 
nesses as to the time, that it was about:I1 P.M. 


_ The Magistrate has acquitted the accused because there are discre- 
pancies as to whether Po Saing was armed with a dg when he came to 
ask for liquor, and also because some of the Chinese witnesses say the. 
accused ran away after Eyu Wa went out, while Eyu Wa and Dewa 
tried to make out that they were cut in the pwé and not onthe road, 
The Magistrate also thought it would be unlikely for Po Saing to report 
to a Chinese elder if he had really cut a Chinaman himself, as Pwin Nan’s 
house was.close'tothe pwé. On the other hand it is difficult to see why 
Eyu Wa and Dewa. should falsely charge the accused. The wounds 
were on their backs; which seems to show that Eyu Wa’s account was 
true, and that though they went out to remonstrate they ran away 
when they saw Po Saing come at them with a dah, There would be 
a-bright-moon and-PoSaing had been to the pwé just before and asked. 
for liquor; the stones thrown are saic to) have’ come from the direc- 
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tion in which he went off, having threatened to stop the pwé. Po 1904-0 
Saing has given no satisfactory explanation as to why the Chinamen sti a baa 
threw stones athim. The Magistrate speaks of the evidence for the — De 
defence being just.as good as thatfor the prosecution; but it seems Po Satne. 
to me not inconsistent with the story told by the witnesses for the ee 
prosecution, The witnesses only know what Po Saing told them 

about his wounds and that he spent the remainder of the night at a 

Burmese pwe. 


Boh Wa, Sa Nan, La_Nan and Hira all corroborate Eyu Wa and 
Dewa, as to the accused being the persons who committed the assault, 
and they do not seem to be'seriously shaken in their evidence on cross- 
‘examination, 

After this thé Chinese seem all to have run away and it was not so 
utlikely that accused having got a blow on the head himself should 
have gone at once to report. In cases of affray where injuries are re- 
ceived on both sides there is often a race as to who shall be the first 
toreport. If this were a false charge, I cannot say why the name of 
Po Han should have been mentioned at all. The most serious injury 
on Dewa is attributed to him. The Magistrate has, I think, given 
too much weight to minor discrepancies in the evidence and disre- 
garded the direct evidence in the case. 


In the earlier rulings under section 417, Empress of Judia vy. Gaya- 
din (1), Queen-Empress v. Robinson (2), it was held that there must be 
some perversity or incompetence in the decision of the Subordinate 
Court before its finding of acquittal could be set aside ; but the ruling in 
‘Queen-Empress v. Bibhut? Bhusan Bit (3), that there is no distinction 
‘between the mode of procedure and the principies upon which appeals 

_against acquittals and against conyictions. are. heard, seems more in 

“conformity with the terms of the. Code, and has been followed by--the. 

‘Allahabad High Court in’ Queen-Empress v. Prag Dat (4), and in 
Queen-Empress ¥. Karigowda (5). 


I do not for a moment say that the Magistrate has not given his 
careful consideration to the evidence, but I do think he has been mis- 
taken in attaching too much weight to slight variations in a narrative 
of the prosecution witnesses which strikes me, on the whole, as a true 
one. If the accused had been convicted I should have had no hesita- 
tion in summarily dismissing their appeals, provided the sentences 
passed were appropriate. : 


I therefore reverse the finding of acquittal and direct that Po Saing 

‘do suffer two years’ rigorous imprisonment under section 326, and that. 

Aung Pe do suffer six months’ rigorous. imprisonment under section 

323 and six months’ rigorous imprisonment under section 326-114, the 
sentences to run consecutively. -. 
----(1) (1881) IL. R., 4-All, 148. |; — (2) (1894) LL.R., 16 All, 212. -- 


a HS 860) LBs Rg fe Casas. ey 
(4) (1898) I. L, R., 20 All, 459. ! (5) (1894) 1. L, R., 19 Bom., 5x. 
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Criminal Revisie ‘ Vhite, K.C.1E., Chief fudge. 
Fagg ae ne Before Sir Herbert Thirkell White, K.C.LE., Chief fudge 


August 10th, U THAUNG 0. PO AUNG. 
sbi | Mr. Villa—for applicant. 


Application for further inquiry—Criminal Procedure Code, section 434—practice 
of Chief Court in admitting applications. 

The power conferred by section 437 of the Code of Criminal Procedure, to order 
further inquiry into the case of an accused person who has been discharged, is exer- 
cised by the Sessions Judge and District Magistrate concurrently with the Chief 
Court, and the Chief Court will not ordinarily admit applications for the exercise 
of that power, except in cases where what is sought is not really further enquiry but 
a reconsideration of the evidence on the record, unless the applicant has ii the first. 
instance moved the Sessions Judge or District Magistrate. 

King-Emperor v. Aung Nyun, (1903) 2 L. B. R., 165; Crown v. Po Ka, (1901) 
1L. B. R., 100; and Po Win vy. Crown, (1902) 1 L. B. R., 311 ;-referred to. 

This isan application for the exercise of the power conferred: 
on this Court by section 437, Code of Criminal Procedure, to order 
further enquiry into the case of an accused person who has been 
discharged. The power to order further enquiry is exercised by 
this Court concurrently with the Sessions Judge and the District. 
Magistrate. 


The general rule of practice is that this Court will not inter- 
fere, when there are other remedies available, until those remedies. 
have been exhausted. It is no doubt the case that. the practice 
has not been uniform and that applications for the exercise of 
powers under section 437, Code of Criminai Procedure, have been 
accepted by this Court although no application has been made to 
and refused by the Sessions Judge or District Magistrate. The 
‘case of King-Emperor v. Aung Nyun (1) has been cited as an 
instance. It does not appear on the face of the rulingin that case that 
no cther remedy has been sought, Eut even if that case is in point, 
it- does not establish a rule of - practice: It is merely:-an instance of 

. the exercise by the learned: Judge: of a discretion: undoubtedly vested. 
in him by law to entertain the application. 


In the case of the Crown v. Po Ka (2), it was held that, when 
there is really-no further enquiry that can properly be directed but 
when what was sought was a reconsideration of the evidence on the 
record, the proper course was for the Sessions Judge or Magistrate: 
to refer the matter. to the High Court. That ruling was followed: 
and explained in Po Win vy. Crown (3). In cases covered by those: 
rulings, the proper course for a person aggrieved is no doubt to: 
bring his application directly to this Court. 

But-in cases such as the present, where further enquiry is. 
desired, and where the Sessions Judge or District Magistrate is 
not precluded by those rulings from dealing with the matter under 
section 437, Code of Criminal Procedure, | think it should be laid 
down .as a rule of practice, without limitation of the exercise of the: 


(x) (1903) 2 L. B, R., 165. (1901) 1 L. B. R., 100. 
) Ai (3) (1902) 1 LB, ca a 2 
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‘discretion of this Court to accept any application under that section 
if it thinks: fit to do so, that ordinarily this Court will not admit ap- 
plications for the exercise of the power conferred by that section 
unless the applicant has in the first instance moved the Sessions Judge 
‘or District Magistrate. I am authorized to say that my learned 
colleagues at present sharing with me the exercise of the appellate 
and’ revisional jurisdiction of this Court concur in the adoption of 
this rule. 


The present application, with its annexures, is accordingly re- 
turned to the learned counsel for the «pplicant, for presentation, if 
it is thought fit, to the Sessions Judge or District Magistrate. 


: - foul 
Full Bench-—(Civil Reference) 6 ee 12 


Before Str Herbert Thirkell White, K.C.1.E., Chief Fudge, 
My. Justice Fox and Mr. Justice Bigge. 


Mr. Giles,—Assistant Government Advocate. 


Meaning of term “veceipt” in section 2, sub-section 23, of the Stamp Act—Certificate 
to tne effect that a premium on an insurance policy has been paid issued for 
the purpose of supporting a claim to exemption from income-tax-not @ receipt. 


The meaning of the terms “ acknowledged” and “‘ acknowledgment” used in 
‘section 2, sub-section 23, of the Stamp Act must be limited to documents given to 
or issued for the. benefit of the debtor, acknowledging to him the payment of 
‘money, etc,, or delivery of goods, in discharge or satisfaction of his debt or the 
demand upon him. 

eal a certificate to the effect that a premium on an Insurance policy 
has been paid issued for the purpose of supporting a claim to exemption from 
income-tax on the amount paid and not primarily intended*for use~as- evidence of 
payment between the-policy-holder and the Insurance Company ‘is not a “receipt, 
and 1s therefore exempt from stamp duty. 

Rex y. Fames Harvey, (1812) Russell and Ryan, 227; /m the matter of (Act 
XVIII of 1869) the Uncovenanted Service Bank, (1879) I. L.R., 4 Cal., 829; 
‘Queen-Empyvess v. Fuggernath, (1885) 1.L.R., 11 Cal., 267 ; referred to, 


The opinion of the Court was delivered by— 

Fox, ¥.—This is a reference by the Financial Commissioner of Burma 
under section 57, sub-section (7), of the Indian Stamp Act, 1899 (AI of 
1899), as amended by the Lower Burma Courts Act, 1900 (VL of 1900), 
Schedule I. : 

The question referred is ;—“ Are the two-documents attached to this 
order of reference receipts within the meaning of section 2, sub-section 
423), of the Stamp-Act, and therefore chargeabie with stamp duty in 
accordance with Article 53, Schedule | of the Act?” 


__ With the exception of dates and figures the documents are in 
identical terms, 


1904. 
U Taraune 


v. 
Po Aune, 


cael a 


Civil Reference 


No. 5 of 1994. 
November 24th, 
1904. 
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The first is as follows :— 
“ESTABLISHED 1845. 





New York Lire INSuRANCE COMPANY. 
8, Old Couvt House Street. 





Certified'that Baboo M. C. Gupta has paid his quarterly premium 
Rs. 23-8-8, under Policy No. 3189230, due on the 25th day of April 
1903. He is therefore entitled to an exemption of income-tax on that 
amount. 


CALCUTTA: _ (Sd.) GEO. LANE ANDERSON, 
The 30th April 1903. Restdent Manager.” 


The documents were attached to his salary bills by Baboo M. C. 
Gupta presumably in support of a claim to exemption from income-tax 
on the amounts paid. They were impounded by the Treasury Officer. 
The Collector sanctioned the prosecution of Mr. George Lane Anderson 
before the Presidency Magistrate, Calcutta, under section 65 of the 
Act. Thelatter communicated with the Collector of Stamp Revenue, 
Calcutta, who referred to the Insurance Company, and ascertained that 
it issued duly stamped receipts to persons paying premia, and that docu- 
ments in the form above set out were issued merely for the purpose 
of supporting claims to exemption from income-tax. In the Calcutta 
Collector’s opinion the documents were not chargeable with any stamp 
duty. The Presidency Magistrate agreed with him, and no further 
criminal proceedings appear to have been taken against Mr. George 
Lane Anderson. | 
~~ “Onevof'the -Financial-Commissioner's: predecessors had ruled that 
“similar documents were chargeable with-stamp: duty. In the province 
‘of Lower Bengal the Board of Revenue holds them to be not so 
chargeabic, 

In consequence of the conflict of opinion the matter has been 
referred to this Court. 

In our opinion the documents are not chargeable with stamp duty, 
and the answer to tke question referred must be in the negative. 

The definition of “ receipt" in the Stamp Act is as follows:— 

“Receipt ” includes any note, memorandum or writing— 

(a) whereby any money, or any bill of exchange, cheque or 
promissory note is acknowledged to have n received, 
or 

(4) whereby any other moveable property is acknowledged to 
have been received in satisfaction of a debt, or 

-. ‘(¢) whereby any debt or demand, or any part of a debt or demand, 

is acknowledged to have been satisfied or discharged, or. 
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(d) which signifies or imports any such acknowledgment, and. 
whether the same is, or ‘is not, signed with the name of 
any person,” s w , 

_ The question turns upon the meaning of the words “acknowledged ”’ 
and “acknowledgment.” The learned Assistant Government Advocate 
has submitted that the legal meaning of these terms must be limited 
to documents given to or issued for the benefit of the debtor, acknow- 
ledging to him the payment of money, etc., or delivery of goods, in ° 
discharge or in satisfaction of his debt, or of the demand upon him. _~ 

We concur in this view, which is supported by authority. 
So long ago as 1812, nine learned Judges in England held in Rex v. 
Fames Harvey (1) that a document in the following terms :— | 
“ William Chinnery, Esq., paid to x fomson, the som of. 8 pounds 
Fed. 13, 1812” 
could not be considered as a receipt. It was an assertion that Chin- 
nery had paid the money, but did not import an acknowledgment 
thereof, ao y. 
In the matter of the Uncovenanted Service Bank (2) the learned 
Judges, dealing with the case of an acknowledgment of receipt of 
money by the Bank issued to a person who had paid in money to the 
account of one of its depositors, said, “ We consider that the docu- 
ment in question was not a receipt or discharge within the meaning 
of the Act, because it was not given to the party who paid the money.” 
Obviously it could not have been intended that every acknowledg- 
ment of payment of a debt should.be chargeable with stamp duty. For 
instance it is not to be supposed that the Legislature contemplated 
that a letter written by one’friend to another stating that he had 
:¢ -feceived payment of a debt from:some third::person, must be stamped 
_ gi 2 With-an-anna stamp: peledd. pS uerE ete ae ame eee “obese. 
The decision in Queen-Empress v. Fuggernath (3) shows that the 
intention of the parties as to the operation. of the document must be 
considered, 
In the case of the present documents, they contain mere statements 
that the payer had paid certain monies as premia, and on the face of 
them they appear to be intended as. documents to be put’ before: an 
income-tax authority in support of a claim to exemption, and not to. 
be documents primarily intended for the use of the debtor as the 
evidence between him and the Company of the payment of -the 
pTfemia. ‘aan ' 
They stand on the same footing as a letter from the Manager to the 
Treasury Officer to the same effect would, and such a letter would 
clearly not be liable to duty. Sew 
The case will be sent back to the Financial Commissioner with this 
intimation of the Court’s opinion. | | Say? Bayt 
~ (x) (1822) Russell and Ryan, 227, =| (2) (1879) I. L. R., 4 Cali, 829 | 
Eas (3) (1888) I, L. R.,. 11 Cal; 267. . =m 
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Criminal Revision Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, and 


No. 1209 of 
1904. 
October r7th, 


1904. 


—_—— 


Mr. Fustice Bigge. 
KING-EMPEROR v, NGA NYO anp one. 
Mr. Giles,—Assistant Government Advocate, 
Attempt to commit an offence under section 215, Indian Penal Code— 
When complete. 

In order to constitute an attempt to commit an offence under section 215, Indian 
Penal Code, it is not necessary that the person who is willing to take, and the 
person who is willing to give, the illegal gratification should agree both as to the 
object for which the gratification is to be given and also as to the shape or form the 
gratification is totake. When oncea proposal has been made for the payment of 
an illegal gratification whether it is completed by an agreement or not, the offence 
of an attempt to commit an offence under section 215 is complete. 

Qusen-Empress v. Chittar and another, (1898) 1.L.R. 20 All, 389, dissented 
from. 


Bigge, #.—Maung Kya Ne lost his buffalo and it was found by Tun 
E, who had also lost cattle at the Taukkyan Police Station. Four or five 
days after the loss Nga Nyo came to him and asked what he would 
give to get it back and he said Rs. 20, but Nga Nyo said that it could 
only be returned on payment of Rs. 40. As he was going to the 
Police Station to identify his buffalo he was again approached by Nga 
Nyo, who asked him if he would not pay, on which he asked why he 
should as he was just going to the Police Station to get the buffalo, and 
on Nga Nyo saying “then I will not give it,” he called the thugyi, who 
arrested him. The learned Additional Sessions Judge has accepted 
the facts found by the Magistrate, namely, that Nga Nyo, the first 
accused, having learned that a stolen ‘buffalo was in police custody, tried 
to induce the owner to pay him money to-recoyver it and that although 
ditferent sums were asked nothing was paid as the owner recovered his 


. buffalo without any_ payment being necessary. He has convicted Nga 


Nyo under, section 215-511, Indian Penal Code, and declined to follow . 


‘the ruling in QOucen-Empress v. Chittar and another (1) which decided 


that in order to constitute the offence punishable under section 215 it 
is necessary that the person who is willing to take, and the person who 
is willing to give, the illegal gratification must agree not only as to the 
object for which the gratification is to be given but also as to the shape 
or form the gratification: is to take. As regards a substantive offence 
I agree with the leazned Judge who decided that case, but I am unable 
to follow and adopt the reasoning whereby he arrived at the conclusion 
that the appellants could not have been punished for an attempt to 
commit an offence urder section 215 and it is to be observed that the 
head note which I have quoted is silent on the point. 

The learned Additional Sessions Judge has, in my opinion, found the 
test which discloses the defect in the reasoning of the learned Judge 
whose decision I am considering in the distinction between a proposal 
and = contract, and I would refer to the definition of the former in 


section 2 of the Contract Act, namely. ‘‘ When one person signifies to_ 


~ (1) (9898) LLR., 20 All,j:389.. 
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another his willingness to do or to abstain from doing anything with a 1904 
view to obtaining the assent of that other to such act or abstinence he — 
is said to make a proposal.” I do not think that I am straining words cine Eaason 
or using them other than in their strict grammatical signification when No, Nro 
I say that the proposals as above defined which are inseparable from mene 
the establishment of contractual arrangements are attempts to complete 
an agreement or, in other words, to arrive at the mutually expressed 
view of two wills whereby the <n bond called a contract is constituted. 
That the contract which Nga Nyo sought to complete with the owner 
of the buffalo was an illegal one does not vitiate the reasoning. If it 
had been a legal one there would have been no offence, while the gis 
of the whole case is that he made an illegal proposal which he hoped 
would culminate in an equally illegal promise to pay him-an unlawful 
—— in order to restore property which he knew to be stolen, 
¢ learned Judge who decided the Allahabad case may be right that 
there must be a concurrence of wills between the giver and the taker 
as regards either taking or consent to take. But he has, I say with 
respect, failed to appreciate the distinction as regards an agreement 
to take, and I am of opinion that when once a proposal has been made 
for the payment of an illegal gratification, whether it fructifies into an 
_ agreement or not, the offence of an attempt to commit an offence under 
section 215 is complete and that therefore Nga Nyo was properly 
convicted. 
Thirkell White, C.¥.—I concur. 


Before Sir Herbert Thivkell White, K.C./.E., Chief Fudge. Criminal Revision 





KING-EMPEROR », PO CHON. No, 1315 of 
Prosecution for encroachment on grazing grounds—Proper method of trial, Nieseterawa 
The report of a Revenue Surveyor is a complaintsand nct on the same footing as 1904. ; 


a Police Report. Ifthe.Magistrate proceeds under clause (a) -of -section, 190, sub- 

_ section (1), of the Code of Criminal Procedure, he must examine the complaint 
thoroughly. He can only proceed ender cause it if specially empowered and is 
bound by the provisions of section I91. Before issuing process the Magistrate 
should endeavour to ascertain if the aoe te qraand has been finally demarcated 
under Rule 68 of the Rules under the Lower Burma Land and Revenue Act and 
whether its boundaries are defined by visible marks or are otherwise well-known. 
A plea that the accused did not know that the land which he cultivated was in a 
grazing ground is a good ground of defence, and although the burden of proving it 
1s on the accused, it must be investigated. 

This isa case which may usefully be taken as an example of the 
manner in which prosecutions for encroachments of grazing grounds 
are often conducted ; and as the basis of explanation of the way in 
which these cases should be tried. 

A Revenue Surveyor reported thatfhe accused had cultivated to the 
extent of over two acres in a grazing ground. He was examined in 
the most superficial manner, and incidentally, it may be mentioned, he 
did not even sign the record of the examination. He repeated the 
substance of his report and was not questioned on any point, | 

When the accused appeared, the substance of the charge was stated 
to him, namely, that in the year 1903 he ‘had cultivated in a grazing 
ground, having extended his cultivation thereinto.. ts 


1904. 


Kr Nc-EMPgRoR 


v, 
Po CHon. 
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The accused said that he had received the land as his share of 
inheritance from his father-in-law, who had cultivated it for twenty 
years, and that he had made no extension, He therefore considered 
that he should not be convicted. 

The Revenue Surveyor was then examined as a witness. He merely 
repeated what he had said before; and admitted that he knew nothing 
of the state of the holdings in the Circle before the year 1903. On 
this, the accused was examined. He repeated his previous statement 
and added that he did not know whether grazing ground land was. 
included in the holding or not. He called one witness who explicitly 
supported his allegations and declared that the land cultivated by the 
accused was the same as that cultivated for many years by the 
accused’s father-in-law ; and that there were no demarcation marks to 
indicate that part of the land was included ina grazing ground. That 
I take to be the meaning of his deposition. , 


On these materials the Magistrate proceeded to judgment and, 
although it is almost inconceivable that he should have done so, 
convicted the accused and fined him Rs. 50. He accepted all that 
the accused and his witness said and believed that the accused and his 
predecessor in title had been in peaceable erjoyment of the land for 
many years. He passed over in silence the allegation of the absence 
of any demarcation marks ; and he decided to fine the accused in order 
to warn him not to cultivate again in the grazing ground. ‘ 


The first point for notice in this case is that the Magistrate should 
not have issued process without properly examining the Revenue 
Surveyor. There seems to be an idea that ona report of this kind, 
process should issue as a matter of course. And I have seen cases in 
which the examination of the Surveyor was entirely omitted, presum- 
ably because it was regarded as a mere useless formality. If the 
examination is restricted to a formal repetition of the substance of the 
report or complaint, it -issindeed hardly necessary to record it, But 


~ that is not:the intention of the-law.. The Code of Criminal Procedure 


does not place the reports of Revenue Officers on the same footing as 
those of Police Officers, In taking cognizance of an offence on the report 
of a Revenue Surveyor, the Magistrate must proceed either under clause 
(a) or under clause (c) of section 190, sub-section (7), of the Code of 
Criminal Procedure. If he proceeds under clause (a), he must examine 
the complainant thoroughly and ascertain from him the full particulars 
of the complaint and all necessary details, The examination must not. 
be perfunctory and superficial. It must be as full and detailed as it 
should be inthe case of other complainants. The Magistrate can 
proceed under clause (c) only ifshe is specially empowered to do so and 
he is then bound by the imperative provisions of section 191 of the Code. 
In this case, not only the matter recorded but the omission to require 
the complainant to sign the examination indicated that the Magistrate 
regarded the examination as a mere form, | 

Next, may be considered the substantial questions of the offence 
charged, the manner of proving it, ana the defence of the accused. The. 
offence created by Rule 69 of the Rules under the (Lower). Burma Land. 
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_ and Revenue Act (for the purposes of this case) is the occupation for 1904. 
other than grazing purposes of any part of a grazing ground which has — 
been finally demarcated under Rule 68. Before issuing process in a K'Nc-EMPBROR. 
case of this kind, the Magistrate should endeavourtoascertainwhether op, Cea 
the grazing ground has been finally demarcated and whether its boun- acini 
daries are defined by visible marks or are otherwise well known, 

If the accused denies the commission of the offence, it must be 

clearly proved ; and I think that ordinarily something more than the 
allegation of the prosecutor should be required. The evidence of the 
Village Headman would usually be of value. 


If, as in this case, the accused pleads that he did not know that the 
land which he cultivated was in a grazing ground, that isa good 
ground of defence. It is an allegation that within the meaning of 
section 79 of the indian Penal Code, the accused did the act charged 
because by reason of a mistake of fact andnot by reason of a mistake 
of law in good faith he believed himself to be justified by law in doing 
it. If that is true, he committed no offence. [or section 79 of the 
Penal Code applies to things punishable under Special and Local Laws 
as well as to things punishable under the Penal Code (section go of 
the Penal Code). No doubt the burden of proving the existence of 
circumstances which bring the case within the general exception in 
section 79 of the Penal Code lies on the accused, as provided by section 
105 of the Evidence Act, But in this case, what evidence there was 
supported the accused’s plea of ignorance of fact and the Magistrate 
did not find that that plea was not made out. He simply disregarded 
it. Of course, the mere statement of the accused that he acted in 
ignorance is not sufficient. But the plea should be investigated, 


In cases of this kind, when the plea of ignorance of fact is set up, the 
. Magistrate should question the witnesses foe fhe prosecution, in order 
“to ascertain whether the grazing ground has really been demarcate d, 
_ /iwhethér demarcation marks are in existence, whether the accused had 
means of knowing that he was cultivating in a grazing ground. 
Although the burden of proof is on the accused, the Magistrate’s duty 
is to ascertain the truth and there is no object,in postponing the 
examination of witnesses for the prosecution on these points, on which 
presumably they should have special knowledge. The Magistrate 
should also, instead of ignoring the plea as is usually done, make clear 
to the accused that heis at liberty to produce evidence to shew that 
he had no means of knowing, with the exercise of reasonable care, 
that he was cultivating within the limits of a grazing ground, If, 
however, the evidence for the prosecution clearly shews that the limits 
of the grazing ground are not visibly defined or demarcated or otherwise 
well known to the people of the neighbourhood, it is not -necessary to 
require the eae § to produce further evidence to the same effect. 

In a word, these cases should be tried~ with the same care and 
regard for justice as other criminal cases and the Magistrate shculd 
avoid any appearance of being biassed against the accused because 
he (the Magistrate) sometimes exercises revenue as well as judicial 


1904, 
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functions, When people break the law, wilfully, and encroach on 
grazing grounds which have been allotted in due form for the common 
benefit, they should receive adequate punishment; and when the 
encroachment is of a considerable extent substantial fines should be 
imposed. But the Revenue Rules must not be administered in an 
illegal or oppressive manner. | 

In the present case, the evidence, as I have said, supports the plea 
which was practically advanced by the accused that if he cultivated in 
the grazing ground he did so in ignorance and in good faith. 

The conviction and sentence are therefore reversed and it is ordered 
that the fine, if paid, be refunded to the accused, Po Chon. 

If it is really the case that he has cultivated in a finally demarcated 
grazing ground, he should be warned that this order does not authorize 
him to continue or resume cultivation of the land in: question, : 


Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge. 
KING-EMPEROR wv. PO THEIN. 
Criminal Procedure Code, section 56a—Interpretation of. 


The accused, whose age was 25, was convicted of the theft of property of some 
value in a house. There were no extenuating circumstances, and no evidence of 
the good character or antecedents of the accused. The Magistrate released him 
on probation on his executing a bond under section 562 of the Code of Criminal 
Procedure. . 

Held,—that section 562 of the Code, the effect of which has been explained in 
the case of King-Emperor v. Ba Han (2 L. B. R., 65), should be used freely in 
suitable cases, but should not be applied indiscriminately to the cases of all first - 
offenders. Among the most important points for consideration are the character 
and antecedents of the accused. ’ 

King-Emperoy v. Ba Han, (1903) 2 L. B. R., 65, referred to, 


The accused, Po Thein, was convicted of theft of certain property 
ina house. The Magistrate released him on security under section 








_ 562 of the Code of Criminal Procedure as a first offender. It was 
_then brought to his notice that proceedings against the accused under 
- section 110 of the Code had been sanctioned. ‘The District Magistrate’ 


has rightly brought the case to notice, 

[ observe that in dealing with the appeal of another accused in this 
case, the learned Additional Sessions Judge has remarked for the guid- 
ance of the Magistrate that ‘ta first conviction of theft by a young 
man is not suitably dealt with by merely requiring a bond for good 
behaviour. A flogging is best.” I think it right to say that this direc- 
tion is too broadly stated and may be misunderstood. 1| take advan- 
tage of the opportunity to explain more fully the principles on which 
section 562 of the Code of Criminal Procedure shou'd be applied. 

The Legislature has explicitly given discretion to certain Magis- 
trates to release on probation of good conduct first offenders convicted 
of certain offences, among which the offence of theft in a house is spec- 
fied. It is not open to any Court to make this provision of the law a 
dead letter by saying that theft by a young man is not suitably dealt 
with under it. Nor do I suppose that the learned Additional Sessions 
Judge intended that his remark s'sould be construed as of universal 
application, _ 
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The meaning of the section has been explained by the authorita- 


tive ruling of this Court in the case of King-Emperor v. Ba Han (x), 
and the Courts must be guided by that interpretation. 

It is necessary, on the one hand, to give due effect to the section, 
which is a new departure in the administration of Criminal Justice in 
India introduced at the last revision of the Code of Criminal Procedure. 
On the other hand, Magistrates should be careful to apply the section 
only in cases to which its application is clearly suitable. Although 
it has be@n laid down that, in order to be dealt with under this section, 
the offender need not be young, the offence need not necessarily be 
trivial, there need not even be extenuating circumstances, yet it is not 
the meaning or intention of the section that Magistrates may apply it, 
indiscriminately and without due consideration, to all first offenders. 
The Court must have regard to the incidents specified, and some ground 
among those specified must be held to apply. One of the most 
important considerations is that of the character and antecedents of the 
accused ; and before deciding to apply the section, Magistrates should 
invariably satisfy themselves or this point. It would hardly ever be 
right to release on probation an accused person who was shewn to be 
of bad character or the associate of persons of bad character; or indeed 
one who was not affirmatively shewn to be of good character. It is 
partly by disregard of this principle that the Magistrate has’ erred in 
the case under consideratior. 

But in the case of a person whois shewn to have borne a good charac- 
ter and to be of respectable antecedents, it may often beright to apply 
the section when the offender is young, though not technically a juvenile 
offender, even though the offence is not trivial. That was the principle 
applied by me iu the case cited above. Again an offender, though 
not young, may rightly be released on probation if the offence is of a 
very trivial nature or if there are extenuating circumstances. 

- In practice, if those principles. are borne-in mind, I. think there 
* tieed. be Jittle-doubtias:: to the proper application of the. section,:.. In 
passing an order under séction 562 the Magistrate should record his 
reasons, with sufficient fullness to shew that he has some ground, within 
the scope of the section, for its application. The section should be 
freely applied in suitable cases and should not be allowed to fall into 
disuse. In releasing an accused under this section, it would ordinarily 
be the Magistrate’s duty to convey such warning and admonition as 
may be appropriate. 

In the present ease, the accused was 25 years of age. The offence, 
that of deliberately stealing from a house objects of some value, cannot 
be regarded as a trivial one. There were no extenuating circum- 
stances alleged. There is nothing on the record to shew that the 
accused was of good character and of respectable antecedents. There 
was no ground, except perhaps the comparative youth of the accused, 
on which the section would properly be applied. 

The Magistrate's order releasing the accused on probation is there- 
fore set aside and he is directed to cause the accused, Po Thein, to be 


(1) (1903) 2 L. B. R., 6s. : 
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1904. brought before him and, —_ making such enquiry as may be neces- 
Raa sary as to his character and antecedents, to pass a fresh order or sen- 
Kine-EMPBROR J. ce in accordance with law. It may be observed that the mere fact 


Po riven: that proceedings under section 110, Code of Criminal Procedure, had 
a been sanctioned does not necessarily shew that he is of bad character. 
Criminal Appeal Before Mr. Fustice Birks. 
No, 324 of 1904. NGA PYE v. KING-EMPEROR, 
August rgth, | - 
1904. ' Mr. Hamlyn—for appellant. | Mr. Giles, Assistant Government 
cs Advocate. 





Forgery of certificate purporting to be made by a public servant and use as 
genuine—Sections 466 and 471, Indian Penal Code—Inducement to confess 
—Section 24, Evidence Act. . 

Alteration of name and age in an Educational certificate and use thereof by 
the person altering to obtain an official appointment, which the officer appointing 
would have withheld if he had known of the alterations, constitute in the absence 
of satisfactory explanation offences under sections 466 and 471, Indian Penal Code. 

The suggestion that it would be better to confess made by the accused’s supe- 
‘rior officer renders the confession inadmissible under section 24 of the Evidence Act. 

Queen-Empress v. Nga Shwe The, (1893) P. J. L. B., 52, referred to. 

The accused Nga Pye in this case was the Bailiff of the Deputy 
Commissioner's Court in Mergui and he has been convicted by the 
Sessions Judge of the Tenasserim Division, frst/y for forging a certifi- 
cate of having passed VIIIth Standard in the Prome Municipal 
High School, and second/y with having fraudulencly used such certificate 
as genuine, offences punishable under sections 466 and 47! of the 
Penal Code. - 

On his trial before the Sessions Judge the accused adhered to 
what he had told the committing Magistrate when examined under the 
provisions of section 209, Code of Criminal Procedure. He then ad- 
mitted that he had made certain alterations in the certificate which 
originally. contained.the.name of Po. Thit... He admitted erasing the 
name of Po. Thit-and substituting the name. of *‘Pye..’_. He also altered 
the age from 17 to 19, and the father’s name, Maung U Tha U, was 
erased and the name of his adoptive father, Po Saing, inserted. He 
had no reason to offer for making these alterations and never reported 
them. He admitted that the document so altered was Exhibit A 
which bears Mr. Wedderspoon’s signature, and the evidence of this wit- 
ness shews clearly that no boy called Maung Pye, aged 19, ever passed 
the VIIIth Standari in November 1898. | 

The Deputy Commissioner's evidence shews -that he obtained 
appointments both as Bench Clerk and as Bailiff as he held this certifi- 
cate, and that officer swears that he would never have given him those 
appointments if he had known the certificate was altered? It appears 
that only a copy of the altered certificate was shewn at first. The 
Deputy Commissioner received information that the certificates of the 
employés in his office required verification. Exhibit D is the letter 
sent by him to the Registrar, Educational Syndicate, and it may. be 
noted that two of the namesin the margin are erased. The accused 
told thé committing Magistrate the: the Chief Clerk -had done this.” 
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The Deputy Commissioner finally called up the accused and told him 
that if the certificates were wrong there was no use in his denying it. 
The accused made then the statement of the 17th March which has 
been admitted under section 80 of the Evidence Act. I do not 
think this statement is admissible under section 24 of the Evidence Act 
as the Deputy Commissioner seems to have suggested to the appellant 
that it would be better to confess. The case is somewhat similar to 
that of Queen-Empress v. Nga Shwe The (1). Apart from this state- 
ment the evidence appears to me ample to justify the conviction. If 
the accused’s age was really 19 he must have falsely stated his age 
when the certificate was issued. The evidence of the Chief Clerk 
shews that he offered him Rs. 100 and wanted him to save him. 
Some of the questions asked accused in his examination by the com- 
mitting Magistrate seem improper, He should not have been asked 
whether he had been prosecuted, and the two preceding questions are 
based on the statement made to the Deputy Commissioner which I 
consider was inadmissible. The earlier questions were however put 
with the object of securing the accused’s explanations of facts in evi- 
dence against him and there seems no reason to doubt that his story of 
the alterations made by him is true. What his object was isa matter 
of inference, but the accused’s anxiety to keep the original certificate 
from inspection justifies the Court in making presumption against him 
under section 114 of the Evidence Act. The alterations made were 
such as to constitute making a false document under section 464, 
Penal Code, and in the absence of satisfactory explanation his motive 
may be presumed to be fraudulent or dishonest. The sentences passed 
seem appropriate, I dismiss the appeal. 








Before Sir Herbert Thirkell White, K.CIE., Chief fudge 
and Mr, Fustice Bigge. | 


_ {NGA WE ». KING-EMPEROR, — 


. Confessions—Interpretation of section 533, Code of Criminal Procedure. 

Section 533, Code of Criminal Procedure, requires evidence to be taken as to 
whether the Magistrate before recording the confession questioned the accused 
and, upon so 1 ee oe him, formed the belief that the confession was made 
voluntarily and whether the record made by the Magistrate contained a full and 
true account of the statement made by the accused. Semdle even oral evidence of 
the terms of the confession would be admissible. 

Section 533 has no reference to a confession alleged to have begn made toa 
Magistrate but not recorded in any way. 

Ta Pu vy. King-Emperor, (1902) 2 L. B. R., 19, distinguished. 

Lhirkell White, C.F.— * * * * * 

oe * ao * * Be of 

x + * # + *# x # * 

Finally there is ‘on the recotd a confession alleged to have been made 
to a Magistrate on 2nd August 1904. This confession purported to be 
recorded under section 164 of the Code of Criminal Procedure, The 
record of it was found to be inadmissible, not becauge it was recorded 
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1904. on a wrong form, which was quite immaterial, but because it was not. 
Noa We signed by the accused, because the Magistrate omitted to record the. 


eo. certificate prescribed by that section, an] because, on the face of the 
Kixc-Empsror, record, it appeared that the Magistrate questioned the appellant, to 
——s ascertain whether he had reason to believe that the confession was- 
made voluntarily, after and not before recording it. As he was bound 
to do by section 533 of the Code of Criminal Procedure, the !earned 
Additional Sessions Judge rightly took evidence that the accused duly 
made the statement recorded. He examined the Magistrate who. 
recorded the alleged confession. But the examination of the Magistrate. 
was not directed to all the essential matters which required elucidatione 
The law on the subject, though not free from difficulty and ambiguity, 
seems to be as follows. If, in the case of a confession purporting to be 
recorded under section 164 of the Code of Criminal Procedure, it is found. 
that any of the provisions of that section have not been complied with, 
the point on which section 533 of the Code requires the Court to take. 
evidence is whether the confession was duly made, that is, made in 
accordance with the imperative requirements of section 164. The 
essential requirements of that section are that the Magistrate should, 
before recording the confession, question the accused and, upon so- 
questioning him, form the belief that the confession to be recorded is 
made voluntarily, and that the record made by the Magistrate should 
contain a full and true account of the statement made by the accused. 
The Magistrate, when examined in the Sessions Court, merely said that 
the confession made by the accused was that recorded by him and. 
marked Exhibit A. He also said that he repeatedly asked the accused. 
if he had been forced or induced to confess. The latter statement shews. 
that the record is very imperfect ; for only one question to that effect is 
recorded at the end of the alleged confession. If the Magistrate had 
said that, before recording the confession, he questioned the accused 
and came to the conclusion that the confession was voluntarily made; 
-+ -and‘if he had also’ said that his tecord contained a full and true account 
- of the accused’ s-statement,-the defects. would have been cured and the 
confession would be admissible. From the terms of section 533, it 
seems that even cral evidence of the terms of the confession: would be 
admissible. But I do not think this would be necessary, if it was sworn’ 
that the record, though formally imperfect, was a true and full account 
of the confession. | 

In the presen: case, it does not seem to me that the Magistrate’s. 
evidence shewed that the confession was duly made within the meaning 
of section 533 of the Code of Criminal Procedure ; and in my opinion 
it was inadmissible. 

The case cited by the Additionai Sessions Judge, namely, Ta Pu v. 
King-Emperor (1), bas no bearing on the question under discussion. 
That ruling refers toa confession alleged to have been made toa 
Magistrate in the course of a police investigation and not recorded by 

‘him at all but merely deposed to by his oral testimony. Section 533 of the 


() (1902) ¢ L. B. R., 19. 
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Code of Criminal Procedure has no reference to such a confession. It aon 
is limited so far as confessions are concerned to the case of a confession Noa Wz 
recorded or purporting to be recorded under section 164 of the Code. rs 


The ruling cited has no reference to a confession so recorded or pur- Krxc-EmPeror, 
porting to be so recorded. . — 
* * x * * 


Bigge, F—1 concur. 


Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, Criminal Revision 


and Mr. Fustice Bigge. No. 918 of 
PO KE wv. KING-EMPEROR anpb MAUNG MAUNG.* Nivsuber tith, 
Mr, Bland—for applicant. Mr. Giles, Assistant Government 1904. 


< Advocate. 
Criminal trespass—Penal Code, sections 441—447—Presumption of specific intent, 
The real test whether a person accused of criminal trespass entered with the 
specific inten! required by section 441, Indi::n Penal Code, is whether the accused 
has a bond fide belief that he hasa right to enter. If he has not that belief, the 
Courts will presume that he entered with intent to annoy the person in possession. 


Thirkell White, C.¢.—This is an application to revise the order of 
the Assistant Magistrate convicting the applicant, Po Ke, of the offence 
of criminal trespass. 

The facts of the caseare simple. One On Gaing, who is the father- 
in-law. of the applicant, purported some years ago to sell to one-Nga 
Kyin some land including the land which 1s the subject of the present 
dispute. In the years tg02-03 and 1903-04, Nga Kyin let the land in 
dispute to the applicant, Po Ke: This year, instead of letting it to 
Po Ke he let it to the complainant, Nga Maung. This man entered on 
the land as Nga Kyin's tenant and began to plough, ...Thereupon the 
applicant also. entered and began to. plough the..land.~ Before the 
Magistrate, Po Ke asserted tht he entered as the tenant of On Gaing, 
who claimed that the land was his and in his possession and not in the 
possession of Nga Kyin. 

On these facts, the sole question that arises is whether the applicant 
has gets been convicted of criminal trespass. In order that a convic- 
tion of criminal trespass may be maintained, it is necessary to shew that 
the accused has entered upon property in the possession of another with 
intent to commit an offence, or to intimidate, insult, or annoy any person 
in possession of the property {section 441, Indian Penal Code). This is 
a sufficient citation of thelaw for the purpose of the fresent case. It 
will be observed that the section requires the Court to find that the 
accused entered witha specific. intent ; and in this respect it differs 
from other sections. of the Indian Penal Code which aie punishable 
acts done with the knowledge that they_are likely to have certain con- 
séquences. No doubt, there is a reason for this distinction : as also for 
the distinction implied by section 298 between “ intention” and “ deli- 
berate intention.” But for the purpose of section 441 as of other, sections 

* Distinguished in Po Lu v. Shwe Kyu, 4 L.B.R., 242, 
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in which.intent-is-anessential element of an offence, all that the Courts 
can do is to judge of the intent with which an act is done by the circum- 
stances and by the conduct of the doer. There seems to me to be 
nothing ii the Section to remove the question from the operation of the 
ordinary rule that a man is presumed to intend the ordinary and 


“natural consequences of hisactions. It seems to me that in cases of 


this kind, where the ‘intention to commit an offence is not alleged, it is 
for the Courts to consider whether the circumstances indicate that the 
accused entered upon the property in good faith, believing that he had 
a right to do so or that he entered without such belief merely for the 
purpose of disturbing the peaceable possession of another person. If, 
without any dond fide belief that he has a right to do so, a man comes. 
and ploughs )and in the possession of another, I think that the natural 
and necessary result of his action is to cause annoyance to the person 
in. possession ; and that as a matter of law he may rightly be presumed 
to have acted with intent to annoy that person. The real test is 
whether the accused has a bond fide belief that he hasa right to enter. 
If he has not that belief the Courts will presume that he entered with 
intent to annoy the person in possession, 

In this case, the Magistrate has considered the matter from this 
point of view, although his chain of reasoning is incomplete and IJ think 
that the applicant was rightly convicted. 

I would therefore dismiss this application for revision. 


Bigge, F—I concur, 





Before Sir Herbert Thirkell White, K.C.1.E., Chief Fudge, and 
Mr. Fustice lrwin. 
PO KIN v. KING-EMPEROR. 
Mr. Dawson—for appellant, 
Murder in sudden fight—Indian. Penal Code, section 300, exception 4. 


[Tf two-nien are’-fighting and one’ of them is unarmed -while<the other uses a ~ 


deadly weapon, the one who uses such a weapon must be held to take an undue 
advantage and not to be entitled to the’ benefit of exception 4 to section 300, Indian 
Penal Code, 
Shan Gyi v. Queen-Empress, (1885) S.J.L.B. 3713 San Ya v. Qneen- 
Empress, (1889) S. J. 1.B.,463; overruled. =~ 
Thirkell White, C.¢.—The facts of this case are simple and practi- 
cally undisputed. The deceased, who is called in the charge Mukbal 
Ali, was Serang*of a launch plying between Myaungmya and Kangyji. 
Soon after the launch left Myaungmya one of the passengers, Po Chon, 
wanted to steer the launch and quarrelled on this account with the 
man at the wheel, Some other Burmans, including the appellant, inter- 
fered and separated them. The deceased then said he would return 
to Myaungmya and had the launch turned round. - Thereupon the 
appellant, Po Kin, remonstrated and kicked the belmsman. The 
deceased Serang struck the appellant with his first; and the appellant 
stabbed him in the chest just belov; the collar bone. The deceased 
died soon afterwards. The two medical witnésses who were examined 
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liad no doubt that death was caused by the wound, It is unfortunate 
that there was no fost mortem examination. But [ do nt think there 
is any reasonable doubt that the deceased died from tl:e effects ol the 
wound. Although the accused was defended by a pleader, no suyges- 
tion seems to have been made at the trial that he died from any other 
case. 

In my opinion the appellant has been rightly convicted of murder. 
Itis not argued that the act of the appellant would not amouut to 
murder unless one or other of the Exceptions to section 300, In sian Penal 
Coie, applies. And I think it is clear that when a man stabs another in 
the chest with a knife, he must be held to have intended tv cause death 
or such bodily injury as he knew to be likely to cause death It is 
admitted that the deceased struck the appellant ; and the question ari-es 
whether the blow constituted grave and sudden provocat-on sufficient 
to deprive the appellant of the power of self-control.  “n my opinion, 
it cannot be held to doso. I have no doubt that the blow proyokd 
the appellant to retaliate. But that it was sufficient to d prive 
him of the power of self-control is not established. It is then argued 
that the deceased’s death was caused without preme‘litation, ina 
sudden fight, in the heat of passion, upon a sudden quarr-|, and that the 
appellant took no undue advantage and did not act in acruel or unusual 
manner. In support of this proposition, on which depend: the applica- 
bility of Exception 4 of section 300 cithe Indian Penal Code, two 
rulings of the Judicial Commissioner of Lower Burma are cited, namey, 
Shan Gyt v. Queen-Empress (1) and San Ya yv. Queen-Empress 2). 
With all respect, I am unable to agree with these rulings. ‘The case of 
Stan Gyt (1) is not unlike the present case. Two men were fighting 
‘with their hands, and one of them stabbed the other with a knife. 
Relying on English rulings, the learned Judicial Commissioner held 


that in:so doing-the accused had not taken an undue alvantage: or 


1904. 
Po Kin 
De 
Kinc-EmMPrrog, 


acted in a cruel and unusual manner, .But:the ‘cases cited do tiot © 


support this view. Both cases are to the effect that if, on provocation, 
a man at once retaliates with any instrument that may happen 'o be 
at hand, and causes death, the act is not murder but man-slaughter, 
These rulings seem to me to apply more aptly to Exception 1 than to 
Exception 4 of section 300. But to whichever exception thev apply 
they clearly go further than the wording of the Indian Law allows. As 
regards Exception 1, the Penal Code requires not only that there 
should be immediate provocation but that it should be sufficient to 
deprive the offender of the power of self-control. As regarils Excep- 
tion 4, there is nothing in the English rulings cited to shew that t 

proviso explicitly laid down in the Penal Code, that the offender has 
mot taken undue advantage or acted in a cruel or unusual manner, has 


any place in the Englishlaw on the subject. In Sg itis otherwise. 


It seems to me that if two men are fighting and one of them is unarmed 
while the other uses a deadly weapon, the one who uses such a weapon 
-must be held to take an undue advantage and not *o be entitled to the 
‘benefit of Exception 4'to'section “oo, Indian Penal Code. 1 think this 
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should be laid down as the true construction of the Exception and that 
the decisions cited above to the contrary effect should be definitely 
overruled, , : 


1 think also that the Additional Sessions Judge was right in passing 
sentence.of death. At the same time, considering all the circumstances 
of the occurrence, aud that the act of the appellant was done without 
premeditation, inasudden fight and in the heat of passion, I am 
disposed to think that, although the offence amounted to murder, the 
death penalty may properly be remitted. [ would therefore main- 
tain the conviction of Po Kin and reduce the’sentence to one of trans- 
portation for life, 


lrwin, F.—I concur, 





Before Mr. Fustice Birks, 


PWA NYUN v. KING-EMPEROR. 
Mr, Wilkins—for appellant. 
Evidence—Administeving oath to child witnesses—Indian Oaths Act, section I 


The deposition of a girl aged 8 was objected to on the ground that the Magis-- 
trate had not administered an oath to her nor placed her on solemn affirmation. 


Held,—that when a Judge or Magistrate has elected to take the statements of a 
person as evidence, he has no option but to administer either the oath or affirma= 
tion to such a person as the case may require. 


Queen-Empress v. Maru and anvther, (1888) I. L. R., 10 All., 207, cited. 


Oueen v. Sewa Bhogia, (1874) 14 B. L. R,, 294; Queen-Empress vy. Shava and 
another, (1891) I. L. R., 16 Bom,, 359; dissented from. : 


_.. The appellant in this case is @ girl of 15 years of age and she has 


"been convicted under séction 364, Indian Penal Code; of robbing another 


littie girl aged 10 of jewellery worth Rs. 850 on the 24th June 1904. 
The facts are briefly as follows :— 


Ma Ma Mi was wearing her nagats and bangles worth Rs 850 when 
she went to school or. 24th June, The accused was her teacher in that 
school, and asked her to go with her to pick flowers in the middle of 
the day. They were to go out by different doors, It is not quite 
clear whether this arrangement was made at the school or at the little 
girl’sownhome. They met near a mosque and went on to Tun Myat’s 
garden. On the way they passed Ma Paw, who spoke to them both. 
When they got to the garden, accused first asked, and then ordered, 
the complainant to take off her jewellery as it was unsafe to wear it. 
Complainant says she was afraid and gavethem up. Complainant then 
took out Saya Han’s loongyi, which she wore under her own, and wound 
it around her head like a gaungbaung.. While doing this they saw Bee 
Bee, a little girl of 8, coming with 7 Complainant says she also. 
saw Ba Chit and Po Nyun as they pessed the opium shop. They then 
went inside. the Tasaung, and when they got behind the image, accused: 
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‘said the jewels were now her property. Complainant protested and 
then accused caught her by the nm ck and squeezed her throat, pulled her 
down and sat upon her face. When she came to her senses she fuund 
‘accused had gone off with her jewellery. She met Shwe Baw and 
reported to him, and they went together to report to “ang 2 Ba Shwe. 
Accused’s house was searched immediately, but nothing fourd. She 
appeared to be more or less dishevelled. There is ample corroboration 
as to the fact that the two girls were together. _MiPaw corroborates Ma 
Mi, and so do Bee Bee and U Shwe Baw. This last witness says he 
saw marks on the child’s neck of fingers and that her eyes were inflam- 
ed, The learned Additional Sessions Judge has gone very fully into the 
evidence, and I see no sufficient reason to doubt his conclusion. The 
appeal is on the facts, but there is one allegation which requires notice. 
Mr. Wilkins urges that the deposition of Bee Bee, a gir! of 8, is. inadmis- 
sihle, as she was not sworn or placed on solemn affirmation but merely. 
warned to tell the truth and he cites the case of Oueen Empress v. 
Maru and another (1) in support of this proposition. ‘Ihat case was 
however tried by a single Judge, Mr. Justice Mahmcod, who though he 
took a different view admitted that the High Court of Calcutta in the 
case of Queen vy. Sewa Bhogta (2) had decided by a majority of four 


Judges to one “that the word ‘omission’ which occurs in secticn 3 of . 


Act X of 1873, the Oaths Act, includes any omission, and is not limited 
to accidental or negligent omissions.”’ This ruling has also been dis- 
sented from in the case of Queen-Empress v. Shava and another .3), 
-by Mr. Justice Jardine, but that learned Judge expressed an «-pinicn, in 
which I also concur, “that when a Judge or Magistrate has rlected to 
take the statements of a person as evidence, he has no option but to 
administer either the oath or affirmation to such a person as the case 
may require.” The proper course in such cases is to record the ques- 


1904. 
Pwa Nrun 


v. 
Kinc-EMPEROR: 
_——- 


tions and answers put to the witness to ascertain whether he is com- | 
_” petent to testify under section 118, ‘and if the Court comes to the con- — 
-clusion that-he is competent an oath or affirmation should be adminis- ~ 


_ tered. A child is generally competent if it is old enough to understand 

that it ought to speak the truth. I think the evidence of Bee Bee was 
admissible. ‘The point isnot very material to this case, for the evi- 
‘dence of the complainant herself strikes meas credible and truthful and 
it is corroborated by a good deal of other evidence. The learned 
Additional Ju¢ge would have tiked to be able to send the girl to the 
Reformatory School. Section 31 of the Reformatory Schools Act, 1897, 
is the only one that refers to girls, and the Judge might have passed an 
order under that section if he had deemed it desirable. ‘! he sentence 
actually passed of two months’ rigorous imprisonment and a fine of 
Rs. 900 seems appropriate, but the sentence in default of fine seems 
‘unduly long for so young a girl. 


On the merits the appeal is dismissed, and the sentence, in default 
-of payment of fine, is reduced to six months. 





(t) (1888) I. L. R., 10 All., 207. (2) (1874) 14 B. L. R,, 294. 
ia (3) (2891) LL. Ri 16 Bom:, 359- 
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Civil and Appeal Before Mr. Fustice Birks. 


Nee oe SAN PE axp onz 0, MAUNG KYAN anp onz. 
1904. Mr, Palit, vice Messrs, Pennell and Maung | Mr. Hamiyn—for respondents (plain-- 
== Thin—for appellants (defendants). tiffs). 


Alteration of promissory note by insertion of date—Power of l:usband to sign on 
_ behalf of his wife—Negotiable Instruments Act, sectrons 87 and 37, 


Insertion in a promissory note after execution of a date entered in the counter- 
foil nd inadvertently omitted when the note was signed is an alteration made to 
carry cut the common intention of the parties as contemplated in section 87 of the 
Negotiable Instruments Act. ne 

Byles on Bills, 16th edition, 89, cited. ss 

| Any general authority that the husband may have, as lord of the household, to 
act vn behalf of his wife does not include the right to sign promissory notes on her 
behalt (section 27, Negotiable Instruments Act). 


Soobvamonian one v. Ma Hnin Ye, (1899) P. J. L. B., 568, and Ma Thuy. 
Ma Bu, (1891) S. J. L. B., 578; distinguished. | 


The plaintiffs-respondents in this case sued to recover Rs, 2,000 
principal and interest due on a promissory note dated 12th June 1902. 

ihe plaint alleges that both the defendants signed the note in suit. 

The d:fendants denied execution, and said that it was a false suit 
as Ma Hla Dun (2nd plaintiff) was a step-sister of Ma Ma (2nd defend- 
anti. 

The “ourt of first instance found that Rs. 1,450 was owed by the 
defi ndants at the time of the execution of the note; that it was signed 
by the husband alone, who touched the pen before Ma An Gyi wrote 
his nime; that the date was inserted after the execution of the note, 
but that this did not invalidate it under section 87 of the Negotiable 
Instruments Act; that though Ma Ma did not sign the note and it is 
alleped she was not even present, yet that she was bound by the acts. 
of her husband who had implied authority to sign for her, and that the 
defendants’ allegation that the claim. was brought through spite was 

“not mae out or the @/747 proved, which the defendants set. up. 

An app: a! was preferred to the Divisional Court on the ground that 
the 2nd def: ndant could nct be liable ona note shedid not sign. The 
lower Appellate Court went into the case at some length and finally 
held that the wife was liable as her husband signed as her agent. 


There are five grounds of second appeal, but they really amount to 
three: namely. that the 2nd defendant could not be liable as she did 
not sign the note, and that the rulings cited in support of this proposi- 
tien only referred to immoveable property; that the Court of first 
instance should have required proof of the documents referred to in its. 
jugment and that the lower Appellate Court having heid these not 
properly proved or admitted shouid have rejected them; and that as 
the note was tampered with by the insertion of the date, strict proof of 
the alteration should have been required. 


The Courts below have both found that this was not a false claim. 
and tnat the money referred to in the note was an old debt. The 
Courts having both concurred in this finding I think the Court of first 
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instance was right in applying section 87 of Act 26 of 1881 to the alter- 
ation of the note in suit by the insertion ofthe date. The correct date 
was entered in the counterfoil, and seems to have been inadvertently 
omitted when the note was signed. The alteration was made to carry 
out the common intention of the parties as contemplated in this 
section. : . . 

Mr. Hamlyn tor the respondents has Iso cited the following passage 
from Byles on Bills, 16th editien, page 89 -—‘ Neither is a date in 
general essential tu the validity of a bill or note and if there isno date 
it will be considered to be dated as at the time at which it was. msde 
or rather issued ; it may also be antedated, post-dated, or dated on Sun- 
day or presumably other non-business day.’ 


No objection seems to have been taken in the Court of first instance 
to the admission of the account books. Exhibit 2 was apparently shown 
to Ma Hla Dun, nor was this objection taken in the memorandum 
of appeal to the Court below. 


The only question that remains to consider is whether the 2nd 
defendant can be held liable under the note which she admittedly did 
not sign. Section 27 of the Negotiable Instruments Act provides 
that a person may be bound “ by a duly authorized agent acting in his 
name,” but goes on to say “ that a general authority to transact busi- 
ness and to rescind and discharge debts does not confer upon an nt 
the power of accepting or endorsing Sills of Exchange so as to bind 
his principal,’ and section 28 provides, “ that an agent who signs 
his name to a promissory note, Bill of Exchange or cheque without 
indicating therein that he signs as ageni, or that he does not intend 
thereby to incur personal responsibility, is liable personally on the 
instrument except to those who induced him to sign upon the belief 
that the principal only would be held responsible.” 


There issnothing on the note in this case to. show that the husband : 


was acting as agent for his wife, and I do not think the rulings cited 
below are applicable. These cases, Soobramonzan Chetty v. Ma Hnin 
Ye (1) and Ma 7hu v. Ma 8x (2), are based on the relations between 
the husband and wife to deal with the joint property under Buddhist 
Law. The questionin both these cases was whether a sale by the 
husband of the joint immoveable property belonging to both was valid 
without the wife’s consent. The present case is covered by section 
27 of the Negotiable Instruments Act already cited, and it is clear 
that any general authority that the husband may have as lord of the 
household, to act on behalf of his wife, does not include the right to 
sign Promisiory notes on her bebalf. Ma Ma hersel? was never ex- 
amined and in her written statement she denied the claim. 


[ therefore modify the decrees of the Courts below by directing 
that the name of the second defendant be struck out from the decree, 
] will make no order as to costs. 


- (1), (1899) P. J. L. Ba 568. 1) i89r) S. J.L. BL, g75. 


Igod. 
Rag 
De. . 
Maune Kray. 


Civil rst Appeal 
No. 27 of 
Tg04. 
August 22nd, 
1904. 


_ may Company, (1877) 1s R, 2.A. C., 666, relerred to. 
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Before Sir Herbert Thirkell White, K.C1.£., Chief Fudge, 
, and Mr. Fustice Bigge. 


ISAAC ABRAHAM SOFAER v. R. P. WILCOX anp 
T. N.J. CATCHATOOR. 


Messrs, Eddis, Connell and Lentaigne— | Mr. Giles—for respondents (defend- 
for appellant (plaintiff). i ate) 
Contract—Absence of a formally signed contvact—Conduct of parties supplying 
the want of it. oe 

Circumstances in the conduct of two parties may establish a binding contract 
between them, although the agreement, reduced into writing as a draft, has not 
been formally executed by either. : 

W and C entered into an agreement with S, in or about February 1903, to per- 
form certain building work for Sin Rangocn, The work was commenced at once, 
in anticipation of the execution of a written agreement between the parties. Seve- 
ral draft agreements then passed between W and C and S. One of these (Exhibit 
D), which was that finally approved, although it was never signed by the parties, 
provided for the execution by Ww and C of all the brickwork, including cornices, 
projections, etc. Inthe course of the work W and C ordered a quantity of bricks 
sufficient for the construction of the whole building ; obtained from S a promise to 
increase the ‘‘through rate ” when the plinth was fuished, if the rate ayreed upon 
was then found to be insufficient ; stated in evidence in another case that they had 
taken up the contract to erect S’s new building ; and generally acted and spoke as 
ifthey had undertaken to do so. In April, S wrote to W and C complaining of 
the delay in the performance of the work, and they replied, explaining the cause of 
it. In May further disputes occurred between the parties, and at length, on tst 
July, S demanded the formal execution of the written agreement, with the addition 
of aclause providing a penalty if the work was not finished by agiven date. W 
and C replied that they would complete the work to plinth level and would carry 
it no further, Sthen sued them for damages for breach of contract, and rejied on 
the draft agreement D. W and C denied that they were bound by it, and main- 
tained that-they were within their rights in stopping at plinth level. 

Held,—that the facts, and the actual conduct of the parties, established the 
existence of a ccntract in the terms of the document D ; and there having been a 
clear breach of it, W and C must be held liable in damages. 


Alexander Brogden and others v, The Directors, etc., of the Metropolitan Rail- 


Lr oe 


> «s Bigge, F—This appeal arisés:out of Civil Regular-No. 30 of 1904 


on the Original Side of this Court, in which the plaintiff-appellant 
sued the respondent to recover Rs. 7,210 as damages for the alleged 
breach of an ageement whereby the respondents undertook to erect 
for the appellant the brick work of a new house at the corner of Phayre 
Street and Dalhousie Street, Rangvon, at the rates and on the terms 
set out in an agreement and specification which were prepared by the 
respondents and to which the appellant assented. 

The appellant in his plaint was unable to give the exact date 
of the alleged agreement as he had not acopy of it, the onginal 
being, he said,in the possession of the respondents, but he stated 
that the agreement and specification were engrossed but had never 
actually been signed, that the respondents had proceeded with the 
work and had done a portion of it and had been paid certain sums to 
account. He further alleged that the respondents after working four 
months were not able in that time to complete the foundations up to 
plinth level and that in consequence he had constantly to find fault 
with them for the way in which they were carrying on the work, both 
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in | ctof delay and also in respect of the quality of the work, and 
that they, on the 2nd July 1903, wrote to him declining to complete 
the work, in consequence of which he was compelled to employ 
another firm of contractors to do it at a higher rate than that payable 
to the respondents. 

The respondents in their written statements denied the making of 
the agreement charged inthe plaint, and alleged that in or about 
February 1903, there were negotiations between the parties for the 
rection by the respondents of the house referred to in the plaint, and 
that the rates had been agreed to, whereupon they began to work on 
the house, but that it was still uncertain whether they were to have 
the contract for the whole building, and that about the middle of 
March the respondents, who were at that time willing to take the 
contract for the whole building, submitted to the appellant in succes- 
sion several drafts of a contract to that effect ; that the plaintiff left 
the matter open urtil on or about the 12th July 1903, when differ- 
ences having arisen between the parties, the appellant called upon the 
respondents to execute the agreement which had been drafted and 
claimed to add certain fresh terms thereto, with which demand res- 
pondents refused to comply and refused to continue the work beyond 
plinth level and they maintained that they were within their rights in 
so doing. Thev do not admit that the appellant had suffered the loss 
alleged in the plaint. The following issues were settled :— 

(1) What was the agreement between the parties ? 
(2) Whether defendants were justified in refusing to carry on the 
work beyond plinth level ? | 
(3) Whether there was any breach of contract on the part of 
defendants ? 
(4) If so, whether the plaintiff is entitled to any and what 
damages? , ‘ 


___ The suit, by consent, was treated as a cross-suit to ‘Civil Regular 


1904. 


Isaac ABRAHAM 
SoOPAER 
V. 
R. P. Wincor, 


———» 


‘No. 200 of 1903 and it was heard immediately after it, the evidence in ° 


Civil Regular No. 200 being by consent recorded as evidence in this 
suit so far as the first three issues were concerned, The learned 
Judge found in Civil Regular No. 200 that there was no such contract 
as that sued upon by the appellant and that it followed that there was 
no breach of contract on the respondents’ part, and it was therefore 
unnecessary to consider the question of damages, and the suit was 
dismissed with costs, , 
The appellant appealed on the following grounds :— 

(1) That the learned Judge erred in finding that there was no 
contract between the appellant and the respondents to 
complete the whole house. 

(2) That he misconstrued the evidence. 

(3) That he erred in holding that the correspondence and evi- 
dence showed that there was no such agreement. 

(4) That he should have held that the correspondence and eyj- 
dence conclusively proved that there- was such a con- 
tract, J: 


1904. 


Isaac ABRAHAM 
SOPAER 


Us 
R,. P. Witcox. 
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(5} That he erred in holding that the appellant was not entitled 
to damages. 

(6) That he should have directed an enquiry into the damages. 
to which the appellant was entitled. 

It is evident from the various draft agreements, as well as from the- 
correspondence, and it has also been admitted by the respondents in. 
their written statement, that the negotiations at the outset were for 
the erection by the respondents of the whole house, and that rates. 
having been agreed to, work commenced. So that I would say at the 
outset that Mr. Bland was misinstructed when he wrote in his letter 
of the sth of July 1903 (Exhibits 18), that “ the verbal.agreement was 
that niy clients should build the foundations only up to the plinth level,. 
and then if no sale was effected the agreement was to be finally 
approved and a new centract was to be entered into for the whole build- 
ing.” The draftagreements (Exhibits A, B, C, and D) all contemplate: 
the erection of the house as a whole, and it is perfectly clear from the 
evidence, both oral and documentary, that the understanding was, that 
the respondents were to do the whole of the work at a through rate of 
Rs. 36. 1 need only refer to the provisions of Exhibit D, which is the 
final product of the negotiations between the parties as to the execu- 
tion by the respondents of al] brickwork, including projections,. 
cornices, etc., .of the building to be erected in Phayre Street, and the- 
provisions for payment as the work progressed. 

In the letter of the 24th April 1903, the appellant, after calling the 
attention of the respondents to the fact that the work was stopped 
again, asked them whether they were in a position to dothe work 
according to the arrangements, to which they replied that they were 
in a position to do the work and would do it, and stated that the 
delay was dueto their not being able to. get the brand of bricks of 
which the appellant appreved ; so that at that date, at all events, there- 
was no question that both parties considered that the work, as a whole, 
was..to be. done by the respondents. .On the 25th May the appellant 


- wrote to:the second respondent'complaiaing asto the maistry in charge- 


of the work and calling his. attention to the promise to change him as 
soon as the foundations were completed but asking him to do so at. 
once so as torerove all friction, so it is perfectly clear that when the: 
appellant wrote that letter there was no idea in his mind that all that. 
the respondents had contracted to do was to build up to plinth level 
only ; nor is there a hint of that in the reply of the respondents, dated 
the 24th May, but obviously written on the 25th, in which, after com- 
plaining of the number of persons who gave ordersas to his house, 
they stated that as soon as one person was nominated to give instruc~ 
tions they were prepared to go on with the work and carry it to com-: 
pletion without delay, but till that one person was appointed they were 
unable to accept any responsibility as regards the delay and said that 
the stoppage of the work was entirely due to the contradictory orders. 
issued by the appellant and his architect and the absence of some res- 
ponsible person to give orders, | 

On the 26th May the appellant wrote that in accordance with res- 
pondents’ letter of previous date he had gone up to the works early 
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but had failed to find the Burman clerk who, the respondents had 
stated, would be there with a book to take instructions, and again com- 
plaining that the maistry to whom he objected had not been removed, 
and no letters appear to have passed until the first of July, when the 
appellant wrote saying that it was time that the draft agreement of 
the building contract was signed and asking that it should be sent to 
him for perusal and that as the foundations were completed he would 
ask to fix a time for its completion and fora penalty in case of non- 
completion in time, say Rs. 100 per day. 


So that in the face of this letter it is difficult to believe that the 

terms had been finally agreed on in Exhibit D and that the appellant had 
ted those terms and returned the draft finally approved. At an 

rate, if he had done so it is clear that he resiled from his position and 
required a very important clause to be inserted in it, though somewhat 
late inthe day. On the 2nd July 1903 the respondents informed the 
appellant that they had no intention whatever of signing the draft 
agreement referred to by him and intimated that having learned from 
experience that it was impossible to continue to work for him, the 
would finish the work up to plinth level and they would decline to do 
anything more. Here is what I am inclined to believe the truth of the 
whole matter: that there had been an agreement, inco mplete, it is 
true, aS far as writing is concerned, but clearly understood and acted 
on by the parties, that the respondents were to do the whole of the 
work and the appellant was to pay for it at the through rate of Rs. 36, 
and that it was only after receiving the somewhat injudicious letter 
from the appellant of the rst July that they determined to throw over 
what had at all events been considered between them asa working 
agreement and refused to do more than finish the work up to plinth 
level. That being the true state of the case it is much to be regretted 
that the real issue should have been obscured by the importation into the 
case of an imaginary contract to do the work only up to plinth level 
which, as I have said, first appears in Mr. Bland’s letter of the 8th of 
July. * Hf if Ets et ie poChives? idpamesets ABA BAL ah 3 

That this was the true state of affairs seems to me to be corroborat- 
ed by the admitted fact that a through rate was agreed upon. The 
first respondent, Mr. “Wilcox, said that they had discussed the through 
rate of Rs. 36 with the appellant in their office and he said that “if 
when we got to plinth level we found we could not doit for that rate 
he would be willing to give us one or two rupees more,” The learned 
Judge in dealing with this part of the case says that the “ plaintiffs (1) 
say that they relied on the defendant's (2) generosity to enhance that 
rate if they found they could not erect the superstructure profitably 
at that figure. In so doing they no doubt madea mistake, but I do 
not therefore consider their story is improbable.” But, surely if it is 
admitted that the respondents believed in and relied on the appeliant’s. 
generosity in this connection, it must follow that they had made an 


(1) Le, the defendants in Civil Regular 30 of 1904. 
" i.e., the plaintiff in Civil Regular 30 of Se 


— 
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aig agreement with him to do the whole of the work at Rs. 36; otherwise 
issau Apranam there was no place for generosity or the reverse, in that nothing 
SOFAER existed in reference to which the appellant would be in a position to 

v. do this generous act. That the agreement between the parties was 

RX. P. Witcox. what I have already stated seems further corroborated by the fact that 
my oe the respondents had made forward arrangements to by bricks to the 
extent of 84 lacs, which would represent nearly three times the- 
number required if their obligations began and ended with the 
erection of the building to the plinth level. Mr. Catchatoor has said 
that the foundations would take only 34 lacs, while, as I have said, 
agreements for the supply of 84 lacs were made by the respondents, 
and the fact that they were paid for by the appellant does not secm 
to me to militate against the view that 1 have taken in reference to 
the purchase of so large a quantity of bricks. Further evidence on 
this point is to be found in the records of Civil Regular No. 2089 of 
1903, Goolab Khan v. R. P. Wilcox and F. Catchatoor, in the Small 
Cause Court in Kangoon. In this suit they were sued for Rs. 660-13, 
_ the price of bricks, and they admitted, in their written statement, that 
about the 18th March 1903 they had agreed to take 8 lacs of bricks 
from the plaintiff at the rate mentioned in the plaint for the appel- 
lant’s building at the corner of Dalhousie Street and Phayre Street, 
which is the house in question, But their statement, in the plaint 
which they filed in Civil Regular No. 2674 of 1903 in the same Court: 
against Goolab Khan, is much more important, for they say distinctly 
that in or about the month of March 1903, at Rangoon, they, as con- 
tractors, took up the contract to erect Mr. Sofaer’s new brick building 
at the corner of Dalhousie Street and Phayre Street. The learned 
Judge has disposed of this matter by saying it was a misstatement; 
but I do not think it can be got rid of by so easya method as that. 
The respondents are meu of business and presumably truthful persons. 
Their plaint was prepared by a pleader of the greatest experience, 
and it would bé-most disastrous if this Court should even entertain the 
‘sug géstion-that litigants are not tobe strictly- held to the terms of - 
their pleadings in any of the Courts. A mistake has been made by the 
appellant’s advisers in defining the date on which the agreement 
between the parties was finally made as the uncertain date on which 
Exhibit D was finally approved, for it seems to be certain from the 
‘evidence which I have just detailed that the actual date was much 
earlier, and I will take it in the words of the respondents in their 
plaint, to which I have just referred and by which they must be bound, 
that it was in or about the month of March 1903. I need hardly 
observe that although it is convenient, and in a matter of any impor- 
tance eminently desirable, that the terms of a contract should be 
reduced to writing, it is not necessary that this should be done, for the 
Statute of Frauds, which has so far-reaching an effect in the direction 
of making written contracts in many cases necessary in England, has 
no force in India. At the same time, a written contract is after all but 
‘evidence of the terms which have been arrived at between the parties, 
though, in many well-defined cases, the law has declared that the 
written document .and the written document only can be looked to, to 
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ascertain as between the parties what the actual terms of the contract 1904- 
are, 

The case of Alexander Brogden and others v. The Directors, a ga 
etc., of the Metropolitan Railway Company (3: may be usefully 2. 
referred to. This case was first tried at the Surrey Spring Assizes of R- P. Witcox. 
1873 before Mr. Justice Brett, when a verdict was -found for the se 
plaintiffs, subject to a special case. The special case was argued 
before the Court of Common Pleas and judgment was ordered to be 
entered for the plaintiffs. The case was then cartied to the Court of 
Appeal, where two of the Lords Justices were for affirming the judg- 
ment and Cockburn, C.J., thought that it ought to be reviewed, and 
the case was finally twice argued before the House of Lords. The 
head note says: — 

“ Circumstances in the conduct.of two parties may establish a binding contract 
between them, although the agreement, reduced into writing as a draft, has not 
been formally executed by either.” 

The circumstances of the case were these :— 

That Brogden had for some time supplied the Metropolitan Rail- 
way Company with coals and at last it was suggested by Brogden 
that a contract should be entered into between them. After agents 
of the parties had met together the terms of agreement were drawn 
up by the agent of the Metropolitan Company and sent to Brogden, 
who fitled in certain parts which had been left blank and introduced 
the name of the gentleman who was to act as arbitrator in case of 
differences between the perties and wrote “approved” at the end of 
the paper, and signed his name. His agent sent back the paper to 
the agent of the Railway Company, who put it in his desk and nothing 
further was done in the way of 2 formal execution of it. Both parties 
for some time acted in accordance with the arrangements mentioned 
in the paper, coals were supplied and payments mave as therein stated, 

“and: ‘when sdme complaints of inexactness.in the supply of coals, 
“according to the terms. stated: in the:paper, were made by the Railway 
Company, there were explanations and excuses giyen by Brogden and 
the “contract’’ was mentioned in the correspondence anu matters 
went on as before. Finally disagreements arose and Brogden denied 
that there was any contract which bound him in the matter. It was 
held that these facts and the actual conduct of the parties established 
the existence of such a contract, and there having been a clear breach 
of it Brogden must be held liable upon it; that a mere mental assent 
to the terms stated in a proposed contract would not be binding, but 
acting upon these terms by sending coals in the quantities and at the 
prices mentionéd in it amounted to sufficient to shew the adoption of 
the writing previously altered and sent, and to constitute it a valid 


contract. e Lord Chancellor, at the commencement of his judg- 
ment, said :— | | 

“There are no cases upon which difference of opinion “ef more readily be 
entertained or which are always more embarrassing to dispose of, than cases where 
the Court has to decide whether or not, having regard to letters and documents 
which have not assumed the complete and formal shape of executed and solemn. 


(3) (1877) L. R. 2 A. Cy 666, 
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agreements, a contract has really been constituted between the parties. But, on 
the other hand, there is no principle of law better established than this, that even 
elthough parties may intend to have their agreement expressed in the most solemn 
and complete form that comeryenets and solicitors are able to prepare, still there 
may be a consensus between the parties far short of a complete mode of evpressing 
it, and that consensus may be discovered from letters or from other documents of 
an imperfect and incomplete description; I mean imperfect and incomplete as 
regards form.” 


At page 679, the Lord Chancellor, after saying that he had read 
the whole of the correspondence with great care, said :— 

“There appears to me clearly to be pervading the whole of it the expression 
of a feeling on the one side and on the other that those who were ordering the 
coals were ordering them, and those who were supplying the coals were supplying 
them, under some course of dealing which created on the one side a right to vive 
the order, and on the other side an obligation to comply with the order, If it had 
not been so, I cannot conceive how when there were these repeated complaints 
against the Messrs, Brogden for short or irregular supplies, and when they say 
more than once that the prices they were receiving from the Metropolitan Com- 
pany did not make their bargain a good one, or did not make the Metropolitan 
Company good customers, how it was that if they did not feel that there was a 
contract somewhere or other éhtitling the Metropolitan Company to a supply, and 
binding them (the Brogdens) to supply coal, they did not say, ‘If you do not like 
the mode in which we are supplying, or the extent to which we are supplying, it is 
quite easy for you to get your supplies elsewhere, and we are under ro obligation 
to supply you.’” 


Mutatts mutandis | think these words might be applied with great 
exactitute to the correspondence that I have already considered. 
And the learned Lord Chancellor referring to the correspondence said 
that these were the grounds which led him to think that, there having 
been clearly a consensus between those parties, arrived at and 
expressed by the document signed by Mr. Brogden, subject only to - 
approbation, on the part of the Company, of the additional term which 
he had introduced .with regard to an arbitrator, that appr»bation was: 


- Clearly given- when. the Company commenced 2. course of dealing which. 
n 


was referable in his mind only to the contract, and when that course 
of dealing was accepted and acted upon by Messrs, Brogden & Co, 
in the supply of coals. 

Lord Blackburn, at page 693 of the Report, said :— 


“] agree, and I tnink every Judge who has considered the case does agree, 
certainly Lord Chief Justice Cockburn does, that though the parties may have 
gone no farther than an offer on the one side, saying ‘ Here ts the draft’—for 
that I think is really what this case comes to—and the dratt so offered by the 
one side is approved by the other, everything being agreed to except the name-of 
the arbitrator, which the one side has filledin and the other has not yet assented 
to—if both parties have acted upon that draft and treated it as binding, they will 
‘tbe bound by it. When they had-come so near.as I have said, still it remained to 
execute formal agreements, and the parties evidently contemplated that they were 
to exchange agreements, so that each side should be perfectly safe and secure, 
knowing that the other side was bound. But, although that was what each party 
contemplated, still J agree{I think the Lord Chief Justice Cockburn states it 
clearly enough) thatdfa draft having been prepared and agreed upon as the 
basis of a deed or contract to be executed between two parties, the parties, without 
‘waiting for the execution of the more formal instrument, proceed to act upon the 
draft, and treat it as binding opon them, both parties will be bound by it, But it 
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must be clear that the parties both waived the execution of the formal instrument 1904. 
-and have agreed expressly, or as shown by their conduct, to act on the informal tate 
-one.”” - [sasac ABRAHAM 


In this case no doubt Brogden had formally approved of the draft SOFAER 
which was a strong fact against him and which is not present in the p p wircox 
“case before us, but notwithstanding | think it is a strong authority to- ~ “0° 
guide us to a right conclusion. These parties having arrived at a 
rough arrangement as to the terms between them, proceeded, without 
-doubt, to work upon those terms, and at intervals submitted drafts 
which were returned with suggestions by the other side, the work 
meanwhile going on. When Exhibit D was ready, it would appear 
that the terms had béen finally settled, though appellant subsequently 
tried to add to them, and although it was never executed, the parties, 
in my opinion, lorg before that, had so completely arrived at a working 
agrcement, that it would be almost unreasonable to say, at this late 
hour of the day, that no agreement of any kind existed between them, 
because the appellant is unable to prove the exact date on which such 
agreement was concluded. As I have said before, | do not think that 
that date was the date on which the final draft was returned as 
approved ; but that from the conduct of the parties it is clear that it 
was an earlier date. Be that as it may, the conduct of the parties , 
shows that there was a contract that the respondents should erect 
the whole house, and in breaking that contract the respondents have- 
rendered themselves liable to a claim for damages. 
1 would allow this appeal and reverse the order and decree of 
the lower Court and remand the case to that Court for an enquiry 
as to damages. I would order the respondents to pay the costs of this 
appeal. 
Thivkell White, C.F.—I am of the same opinion, 








and Mr. $ustice Birks. ve 72 of 
7 ve 1904. 
ZEYA v. M1 ON-KRA ZAN anv SAN U KHINE, ipnit 10% 
Mr. Sen—for respondents. raO$: 


Code of Civil Procedure, section 622—Power of High Court tn vevision—Order 
under section gog on application to sue as a pauper, 

The District Court rejected an application to sue as & Paapes, ‘on the ground 
that the suit which it was desired to bring was barred by limitation. The Court 
did not ‘find that applicant was not a pauper. Applicant applied to the Chief 
Court for revision of the order of the District Court, under section 622 of the Code 
of Civil Procednre. Respondent contended that the Chief Court had no power to 
revise, and relied on the ruling of the Privy Council in the leading case of Amir 
Hassan Khan y. Sheo Baksh Singh, (I. L. R., 11 Cal., 6). : 

Held,—after consideration of the ruling of the Privy Council in the light of sub- 
sequent decisions of the High Courts, that where the lower Court has ge ‘its 
mind to the case and duly considered the facts and the law applicable, then, 
although its decision may be erroneous, the error cannot be corrected on revision ; 
but that if the lower Court has failed to take into account some proposition of law 

_ Or Some material fact in evidence, it has acted illegally and its decision may be- 
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1904 Amtr Hassan Khan v. Sheo Baksh Singh, (1884) I. L. R., 11 Cal.,6; Har 
mide Prasad vy. Fafar Ali, (1885) 1. L. R., 7 All.. 345; Sew Bux Bogla vy, Shib Chunder 
a Sen, (1886) 1 L.R, 13 Cal., 225; Badami Kuar v. Dinu Raz, (i886) I.L.R., 8 AIL. 
v. Pugibusdhe Pattuck v fadu Ghose Alkusie, (1887) 1. L. Re, 15 Cale ayy Chenbe 
4 ugobundhu Patiuck v Fadu Ghose Atkusht, (1557) 1. L. R., 15 Cal, 47; Chenba- 
Mr Ow Kra Zan, paipa Lakshman Ramchandra, (1893) I. L. R., 18 Bom., 369; Mohun Bhagwar 
Ramanuj Das vy. Khetter Moni Dasst, (1896) 1 C. W.N., 617; Mathura Nath. 
Sarkar v. Umesh Chandra Sarkar, (1897) 1 C.W.N., 626; Raghu Nath Gujrat: v. 
Rai Chatraput Singh, (1897) 1 C. W. N., 633; Debo Das v. Mohunt Ram Charn 
Das Chella, (13898) 2 C. W. N., 474; Enat Mondul v. Baloram Dey, (1899) 
3 C.W.N., 581; Ross Alston v. Pitambar Das, (1903) I.L.R.. 25 All., 509; Magne: 
Ram v. Fiwa Lall, (1 885) IL.L.R.,7 All, 336; Chattarpal Singh v. Raja Ram, (1885) 
I. L. R., 7 All., 661; Manisha Eradi v. Styalt Koya, (1887) I.L.R., 11 Mad., 220; 
Kristamma Naidu vy. Chapa Natdu, (1893) I. L. R., 17 Mad., ato; Sundar 
Singh v. Doru Shankar, (1897) 1. L. R., 20 All., 78; Kamrakh Nath v. Sundar 
Natt, (1898) LL. R., 20 All., 299; Avrishna Mohint Dossee vy. Kedarnath Chucker- 
butty, (1885) I, L. R., 15 Cal., 446; Baghu Nath Sahai v. Offictal Liquidator 
of the Himalaya Bank, (1893) I. L.R., t5 All., 139; Madhavrav Ganeshtant 
Oze v. Gulabbhai Lallubhai, (1898) I. L. R., 23 Bom., 177: Meyappa Chetty 
vy. Chokkalingam Chetty, (1894) P. J. L. B. 6t; Ma Taw U v. Ma Newe, 
(1899) P. J. L. B., 548; Ma Shwe Thaw vy. Ma Shwe Ywet, (Civil Revision No. 53 
of 1903, unreported) ; considered. : 
Thirkell White, C.4.—This is an application to revise the order 
of the District Court of Akyab refusing to allow the applicant, Zeya,. 


eto sue as a pauper. 

* There has been, after some delay, a proper enquiry and hearing 
under section 409 of the Code of Civil Procedure; and the application 
has been refused on the ground that the applicant’s allegations do not 
shew aright to sue in the District Court because the suit is barred by 
limitation. 

It is to be regretted that this application, which involves more than 
one point of very great importance, was not fully argued on both sides. 
For the 2pplicant, there was no appearance; but for the respondents. 

_ we have had the advantage of hearing argument by Mr. Sen. 

... The first point taken in opposition_to the_applicafion is that this. 

~~ Court has no power to revise the order of thé District Court as the 
matter does not fall within the scope of section 622 of the Code of 
Civil Procedure. This objection is based on the ruling of the Pri 
Council inthe leading case of Amir Hassan Khan vy. Sheo Baksh 
Singh (1). The material part of their Lordships’ judgment is as. 
follows :— 

“ The question then is, did the Judges of the Lower Courts in this case, in the 
exercise of their jurisdiction, act illegally or with material irregularity? It appears. 
that they had perfect jurisdiction to decide the question which was before them, and. 
they did decide it. Whether they decided it rightly or wrongly, they had jurisdic- 
tion to decide the case; and even if they decided wrongly, they did not exercise 
their jurisdiction illegally or with material irregularity.” 

The meaning, effect, and extent of this decision have been discussed 
by all the High Courts in many subsequent cases. There are also 
cases of the Judicial Commissioner of Lower Burma which bear upon 
these.points. It may be convenient to consider the authorities, up to 
the present time, of a date subsequent to the ruling cited above. : 


(x) (1884) I. L. R., 11 Cal, 6. a8 
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In Har Prasad v. Fafar Aili (2), it was held that when a Court in 
contravention of the law of Limitation has admitted an application to 
set aside an ex-parte judgment, it must be held to have acted in the 
exercise of its jurisdiction illegally. It was said that the Judge erred 
in his application of the law of Limitation, and the High Court revised 
ps order of the Judge under section 622 of the Code of Civil Proce- 

ure, 

In Sew Bux Bogla v. Shih Chunder Sen (3), it was said that it 
was not easy always to draw a clear line between an illegal exercise 
of jurisdiction and a mistake of law ; and the learned Judge held that 


the application of a section of the Code to a-case to which it does not 


apply justified the exercise of revisional power. 


In Badami Kuar v. Dinu Raz (4), it was suggested by Straight, J., 
that the word “illegally” in section 622 of the Code of Civil Proce- 
dure should be interpreted by section 584, clauses (@) and (4), of the 
Code ; and he pdinted to the supreme importance of the exercise of 
revisional powers to correct grave illegalities. 

In Venkubai v. Lakshman Venkoba Khot (5), the question was 
whether the lower Court had wrongly decided that the claim was 
barred by time. The following passages from the judgment of the 
Court may be extracted :— 

“ There can be no question that where a Court, with a full and correct apprehen- 
sion of the questions which it is necessary for it to decide in any case, errs in law or 
in fact in its decision of any such questions with which it has jurisdiction to deal, 
ils error can only be corrected in due courseof appeal * * and where no 
appeal is permissible, there. would be no remedy under section 622 of the Code, 
_ * * * But-it would be otherwise in aviy case where the Court, having 
a mistaken and wrong apprehension of the question at issue, proceeded to 
determine an issue, which.did not..really arise in , the. case, 
decision of the case on the determination of thatissue .* -.." .. * 
wee ae “Tn the present case, the Subordinate Judge’s 
decision on the question of limitation would be perfectly right and within his juris- 
diction if the facts of the case were as he supposed them to be. It is a wrong and 
illegal decision, not as a bare determination of a question under the Limitation Act, 
but because the Subordinate Judge has misstated cr misunderstood the obvious 


facts of the case and has so beenled to decide an issue which he ought never to- 


have raised.” 

In Fugobundhu Pattuck v. fadu Ghose Alkushi (6), it was held 
that when the lower Court had erroneously based its decision on the 
application of a certain section, which the High Court held not to 
apply to the case, there was ground for revisio. under section 622 of 
the Code of Ciyil Procedure. | , 

In Chenbasapa y. Lakshman Ramchandra (7), the Bombay 
High Court revised a decision granting a decree on the defendant's 
admission in respect of a kuzdz inadmissible in evidence for want of 


an impressed stamp. ‘The power to revise was not questioned-in this 


case, | 
(2) (188s) LL, R, 7 All, 345, ~ (5) (1887) 1. L- R., t2 Bom,, 617. 
6 LL. R., i Call ag. | @) vaet LL. &.,15 Cal., 47. 
(4) (1886). I, L, R., 8 All,, riz. 7) (7893 1, L. R., 18 Bom., 369, 
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sot: In three cases of 1896-97, the question was considered by a Bench 
Raves of the High Court of Bengal. In Mohkunt Bhagwan Ramanuj Das v. 


2. Khettey Moni Dassi (8), in reviewing the authorities, the learned 
M1 On Kra Zan. Judges observed that Amir Hassan Khan's (1) case merely settled 
—e that.it was not every decision on a point of law that comes within the 
scope of section 622; and they found it difficult to deduce any other 
clear rule. Their conclusion was that the clause of section 622 which 
enablesthe High Court to interfere where the lower Court has acted 
illegally, though in the exercise of its jurisdiction, was evidently 
“intended to authorize the High Court to interfere and correct gross 
and palpable errors of Subordinate Courts, so as to prevent grave 

injustice in non-appealable cases,” They added :— 

«The question whether any case comes under the clause has in our opinion to 
be determined with reference to the grossness and palpableness of the error com- 
plained of, and to the gravity of the injustice resulting from it.” _ 

In Mathura Nath Sarkar vy. Umesh Chandra Sarkar (g) and 
Raghu Nath Gujrati v. Rai Chatraput Singh (1p), Banerjee, J., 
repeated and adhered to the conclusion stated above. 

In Debo Das v. Mohunt Ram Charn Dass Crhella (11), where the 
lower Court had rejected an application for leave to sue as a pauper, 
on the ground that the petitioner's allegations did not shew a right to 
sue, the High Court interfered. The learned Judges said :— 

“* Referring to the judgment of the Subordinate Judge in this particular case, 
it seems to us quite clear that he has not directed his mind tothe particular .matter 
which he was called upon by section 407, clause (c), to investigate. He addresses 
himself to the merits of the case, to the rights of the parties, and to matters which 
are entirely foreign to the enquiry that he had to make, * + * * * 

f he had confined his enguiry to the allegations as made in the plaint, 
and if he had said that those allegations do not show a right to sue, it 
is extremely doubtful whether this Court could interfere with his order under 
section 622, however wrong that order might be. But he does not do so; rather 

' he introduces considerations which are entirely foreign to’ the enquiry which he was- ‘ 
called upon to make; and upon those considerations, he holds that the allegations. _: 
in the plaint do not shew aright tosue. We think, having regard to the law and 
the authorities on the subject, as we understand them, that the Subordinate Judge 
has, in the exercise of his jurisdiction, acted illegally inthis matter.” 

In Enat Mondui vy. Baloram Dey (12), Banerjee, J., adhered to his 
previously expressed opinion, and held that in rejecting a document in 
contravention of section 24 of the Stamp Act, an Appellate Court 
acted with material irregularity and that revision was admissible. 

In Ross Alston v. Pitambar Das (13), the Court of first instance 
rightly held that there was no cause’ of action, In holding, in despite 
of the authorities, that there was a cause of action, it was decided by 
a. majority of the High Court that the Appellate Court acted in the 
exercise of its jurisdiction illegally within the meaning of section 622; 
or that it acted in excess of its jurisdiction. — nish 

These are the -casés of Indian High Courts which place, if I may 
so express it, a liberal construction on the terms of section 622 of the 





(8) (1896) 1 C. W. N., 617. (11) (1898) 2 C. W.N., 474. 
(9) (1897) 1 C.. W. N., 626, (12) (1899)'3 C. W. N., 58r, 
(£0) (1897). 1. C, W.N., 033. (13) (1903) LL, Ru, a5 All, 509. 
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Code of Civil Procedure, as interpreted by their Lordships of the 


Privy Council. Onthe other hand, there are many cases in which a_ 


narrower construction has been adopted. 

In Magni Ram v. Fiwa Lal (14), a Full Bench of the High Court at 
Allahabad held that ‘the Privy Council has decided in Amir Hassan 
‘Khan v. Sheo Baksh Singh (1), that only questions relating to the 
jurisdiction of the Court can be entertained under section 622.” 

In Chattarpal Singh v. Raja Ram (15), the question was more 
fully considered. The case was one in which the lower Court had 
dismissed an application for leave to sue as a pauper on the ground 
that the claim was barred by limitation and therefore the applicant 
had no right to sue. It was held by the majority of the High Court 
that as the lower Court had jurisdiction to decide the question, the 
High Court could not interfere. Mahmood, J., in coming to the 
same conclusion, based his opinion on the facts that the Judge of the 
lower Court had observed all the rules of law provided for the matter 
and had considered the merits of the claim. He did not resile from 
the opinion expressed by him in Har Prasady. Fafar Ali (2), already 
cited. 3 

In Manisha Evad? v. Siyalt Koya (16), the decision went on the 
question whether the lower Court had jurisdiction to entertain the 
suit and, except in so far as it seems to limit the scope of section 622 
to questions connected with jurisdiction, the ruling is not illuminative 
as ele the question for consideration in this case, 

yistamma Naidu v. Chapa Naidu (17), the majority of the Full 
Bench held that a Court can be considered to have exercised its: juris- 
diction illegally only when its view is obviously perverse, The opinion 


expressed in the case last cited was not adhered to. Sir T. Muthu- 


sami Ayyar, J., cemarked on the ruling in Amir Hassan Khan's (1) 


-. Case 


—.“Itis clear that where the Suberdinate Court applies its mind to a question of 


law or precedure and arrives at an erroneous conclusion in the exercise of its -juris- 


diction it isnot a ground for interference under section 622.” 

In Sundar Singhv. Doru Shankar (18), the High Court held that 
an erroneous decision on a question of limitation was not a ground for 
revision. A similar ruling was given by the same HighCourtin Kam- 
vakh Nath v. Sundar Natt (19), where the lower Court had rejected 
an application for leave to sue asa pauper on the ground that there 
was not areasonable cause of action. Jn that case, it was observed 
that the Judge addressed himself to the question whether or not the 
applicant had shown grounds from which it might be inferred that he 
had a probable cause of action, j 

In Krishna Mohini Dossee v. Kedarnath Chuckerbutty (20), it was 
broadly stated that “whenever a Court has jurisdiction to decidea 
cuestion, whether it is a question of law or a question of fact, its deci- 


. sion on that question is not revisable” by the High Court. 


(14) (1&85) rk. R., 7 All., 336. | (17) (1893) I. L. R., 17 Maa., 410. 
(15). (1885) I, L. R., 7 All, 662. (18) (1897) I. L. R., 20 All, 78. 
(16) (1887) I. L. R., rr Mad., 220. | 19) (1898) I. L. R., 20 All., 299. 


(20) (1888) I. L. R., 15 Cal., 446. 


1904. 
ZBYA 


a. 
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1904. In Raghu Nuth Sahat v. Official Liquidator of the Himalaya 


ZEYA Bank (21), the opinion was expressed that an application under sec- 


9. tion 622 founded only on a question of limitation could not be enter- 
Mr1On Kra Zan. tained. It is to be observed that, in this case, it is expressly stated 
—— .. that the question was fully considered by the Court below and decided 
against the applicant. 
Inthe cases already cited of Mathura Nath Sarkar v. Umesh 
Chandra Sarkar (9) and Raghu Nath Gujrat? vy. Rat Chatvaput 
Singh (10), the power torevise was denied. The decision in the former 
case was limited to the particular matter under consideration. In the 
latter case, Maclean, C.J., declined to distinguish it from Amir 
Hassan Khan v. Sheo Baksh Singh (1). 
In Enat Mondul v. Baloram Dey (12), Maclean, C.J., observed that 
‘fan error of law is not acting, in the exercise of his jurisdiction, ille- 
gally or with material irregularity within the meaning of section 622.” 
He said :— 
~ Here the Judge had undoubted jurisdiction to“decide the case, and if he decid- 
ed it wrongly, by failing to admit some evidence which he ought to have admitted, 
he did not exercise his jurisdiction illegally or with material irregularity.” 
He dissented from the suggestion in a previous case that the High 
Court could interfere to correct gross and palpable errors ; and adhered 
to the literal interpretation of the Privy Council Ruling, 


In Madhavrav Ganeshpant Ozev. Gulabbhat Lallubhai (22), 
Farran, C.J., said :— 

_“T am myself strongly inclined to the view that when Courts ‘in the exercise of 
their judicial functions decide that a document is inadmissible in evidence, having 
exercised their judgment upon the question of !ts admissibility er inadmissibility, 
we have no jurisdiction to interfere in the matter under section 622. What the 
Courts do in such a case, assuming the document tendered to be erroneously reject- 
ed, is tomake a mistake upon a question of law, and it does not appear to me to be 
material whether the mistake in law is made during the hearing of the case or in 

_ final decision, _A mere error of law is not, I..think,.an illegality or a material irre- 
~ gularity within the méaning of section ‘622 of the Code.” , 
’~ In Ross Alston v. Pitambar Das(13), Banerjee, J,, who was ina 
minority in the Full Bench} held on the authority of the cases that revi- 
sion was not ailowable. 


el ns to the cases decided inthis province, I find that the 
meaning of section 622 of the Code of Civil Procedure was considered 
by Mr. Hosking Judicial Commissioner, in Meyappa Chetty v. Choha- 
lingam Chetty (23) ; but no definite opinion wasexpressed. Thesame 
oint was considered by my learned colleague on this Bench, when 
jndichal Commissioner of Lower Burma,in Maz Taw Uv. Ma Nowe (24). 
It was pointed out that the learned Judge of the Court below had 
given his full attention tothe point under argument. It wassaid :— 
| “* The fact that a Court may have arrived ata wrong decision is not necessarily 
a material irregularity or a failure to exercise jurisdiction. In the present case the 


Court gave its full attention to the points in issue and decided that no sufficient 
grounds were made out for disturbing the award.” 





21) (1393) I. L. R., 15 All., 139. | (23) (1804) P, J. L. B., 6r. 
3 (1898) I. L. R., 23 Bom,, 177. | ; Gas (1899) P. J. L. B., 548. 
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-The learned Judicial Commissioner declined to. interfere. And I 
think that the principle underlying his decision is that the point had 
been duly considered by the Court below and that even if its conclusion 
was Sane, the error was not a good ground for revision under sec- 
tion 622, | ! 

_ A recent case, that of Ma Shwe Thaw v. Ma Shwe Ywet (25), 
decided by Fox, Officiating C.J.,has accidentally come to my notice. 
The learned Judge sct ae an order rejecting an application to sue 
asa pauper, on the ground, among others, that the reasons for rejecting 
the petitioner's application were for the most part beyond the 
scope of section 407 of the Code ; and that the belief expressed by the 
lower Court that there was an objection under clause (d) was in the 
face of the evidence. The learned Judge does not seem to have enter- 
tained any doubt as to the power of the Court to intervene under sec- 
tion 622. 

The question for determination in this case is whether the Judge 
of the District Court has acted in the exercise of his jurisdiction ille- 
gally or with material irregularity, within the meaning of section 622 
of the Code of Civil Procedure, as interpreted by their Lordships of the 
Privy Council, that interpretation being considered in the light of the 
cases which have been cited. What may be termed the first two 
clauses of section 622 are not under consideration. There is no ques- 
tion of the exercise of a jurisdiction with which the Court was not in- 
vested or of the failure to exercise a jurisdiction which it possessed. 
The District Court had jurisdiction to alevee or refuse the application for 
leave to sue as a pauper. | 

I am strongly of opinion that the effect of the authoritative ruling 
in Amir Hassan Khan's case (1) is as stated by Banerjee, J., in 
Enat Mondul v. Baloram Dey (12):— 

“What that case must be taken to have settled is that it is not every. error of 
ldw that will come within the scope ‘of ‘section 622; but it does not follow that no 


error of law ‘unless it 1s also an error of jurisdiction can ‘come within the opération 


of that section,” 

That this is the extent of the ruling seems clear from the necessity 
of attaching some meaning to the words in section 622, “ orto have 
acted in the exercise of its jurisdiction illegally or with material irre- 
gularity.” Ido not think that there is anything in the section, or in 
the ruling by which we are bound, to limit the meauing of the words 
“ acted illegally ” to the case of a perverse decision ; nor does it seem 
to"We that we are empowered to interfere to correct an error merely 
because it is gross and palpable, or because no other remedy is avail- 
able. The terms of the Privy Council ruling seem also tothrow doubt 
on the proposition that any ground which isa good ground of second 
appeal under section 534 is a good ground for revision under section 
622. There are many instances ir which there can be no doubt as to 
the power to revise. Where there is a patent illegality or material 
irregularity of procedure, the application of the section cannot be 
doubted. For example, if a Court were to reject an application for 


(25) Civil Revision No. 53 of 1903 (unreported). 


1904, 
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1904. leave to sue aS a pauper explicitly on some ground not specified in 
Zaye séction 407, it could not be doubted that it would be “acting illegally.”’ 


 . Or if it decided a case on a question of fact after refusing to hear wit- 
Mi Ow Kra Zan. nesses ou either side, it could not be denied that it had acted with 
ae material irregularity.” . But where there is no illegality of so crude 
and obvious a kind, and where the proper procedure has been observed, 
in cases, that is to say, where the application of the section is doubt- 
ful owing to the difficulty in distinguishing between an error of law 
and illegal action, I think that the test is whether the lower Court 
has applied its mind to the law and the facts and come toa decision 
after due consideration ; or whether it has failed to take into account 
some proposition of law or some fact in evidence which ought to affect 
its décision. If the facts and the law applicable to the case have been 
duly considered by the lower Court, then, although its decision may 
be erroneous, the error cannot be corrected on revision. If, un the 
other hand, the lower Court has failed to consider the law or the 
facts, it ha8 acted illegally and its decision may be revised. This 
seems to tne to be the principle underlying the decision in many of the 
cases which have been considered and it does not appear to conflict 
with the binding authority of the case of Amir Hassan Khan (1). 


Applying this principle] am of opinion that the present casé is 
one which may and should be considered in revision. According to 
the allegation in the plaint, the plaintiff Zeya is the adopted son of 
one Saw Re Pru and his wife Mi Aung Ma. Saw Re Pru ‘died in 
1887 leaving a widow, Mi Hla She, who died in 1894. He sues for 
three-fourths of the estate of the deceased Saw Re Pru. It is under- 
stood that the alleged adoptive mother, Mi Aung Ma, was divorced 
by Saw Re Pru and is still alive. : 


The District Court has held that the suit is barred by limitation and 
“that the plaintiff has therefore no right “tosué:| The basis of this de- 
-eision- is that time began-to run- against-him on the death of Saw Re- 

Pru and that he has no’ right to deduct any of the périod intervening 
between that date and the date of the institution of the suit. But it is 
not by any means clear and obvious that the period of limitation of this 
suit should be calculated from the date of Saw Re Pru’s death. It may 
be argued that, on Saw Re Pru’s death, all that the plaintiff could have 
done was to sue the surviving widow, Mi Hla She, for the share (game 

fourth) due to the eryasason. But the ovasa son need not claim fis 
share. If he doesnot doso, the whole of the estate vests in the surviving 
widow. In that case, it is open to argument whether the plaintiff had 
not a right to sue for his share of the estate on the death of Mi Hla 
She. It is not obvious that the divorce of Mi Aung Ma or the fact 
that Mi Hla She was not the plaintiff's adoptive mother affects the 
plaintiff’s right to sue on Mi Hla She’s death. I do not wish to ex- 
press any decided opinion on the point, which has not been fully 
argued. But I think that this aspect of the case bas not been pro- 
perly considered. The point is one of some difficulty and importance 
and I think it most desirable that it should, if necessary, be considered 
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by the Court of first instance in such a manner as to give the plain- 
tiff or defendants a right ofappeal. It is not a point which should be 
decided off-hand in a miscellaneous proceeding. 


It has not been found that the appellant is not a pauper or that any 
other of the grounds specified in section 407 of the Code of Civil 
Procedure applies, 

I would therefore set aside the crder of the District Court dis- 
missing Zeya’s application to sue as a pauper; and I would direct the 
oe Court to allow the application and to proceed with the trial 
of the suit, 


Birks, F.—1 concur. 
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A 
ABSENCE OF A FORMALLY SIGNED ConTRACT—S¢e CONTRACT... aoa 
ABSENT FOREIGNERS, SuIT acainsr— See JURISDICTION oF CryIL CouRTs IN 
SUITS AGAINST AESENT FOREIGNERS oon on. roe 
“ ACCEPTANCE” oF GOopS—See CONTRACT ae oir 
AccomPtics, Evipence or—See EyipENCE oF ACCOMPLICE 


Accusep—S¢e EXAMINATION OF ACCUSED vs aes se 
“ AccuSED” anD “ accuSED PERsON,” MEANING OF TERMS—Criminal 

Procedure Code, s. 437, Ch. VIII. : 
The District Magistrate, in revision, ordered further inquiry into the case 
of a person discharged under s. 119 of the Code of Criminal Procedure. 
Held,—after discussion of the meaning of the terms “accused” and 

“ accused person ” that the order was a legal one. 

Buroda Kant Roy v. Korimuddi Moonshee, 4 C.L.R., 452; Queen-Empress 
v. Mona Puna, 1.L.R., 16-Bom., 661 ; Fhosa Singh v. Queen-Empress, 
I.L.R., 23 Cal., 493; Queen-Empress v. Mutasaddt Lal, 1.L.R., 21 Al. 
107 ; King-Emperor v, Fyasuddin, 1.L.R., 24 All., 148; and Srinath 

Roy v. Airvadd: Halder, 1.L.R., 24 Cal., 395 ; referred to. 


Ebrahim vy. King-Emperor on dis 2 — 
AcavuiTTaL, APPEAL By LocaL GOVERNMENT FROM JUDGMENT OF— Sec 
APPEAL BY Locar (GOVERNMENT FROM JUDGMEMT OF aCQUITTAL ms 


aoe OF PARTIES—party who ought to have been joined—Civil Procedure 
9 5. Gas 

Of the five persons entitled to sue the appellant (defendant) ‘in the 
85 right for their share in the deceased's estate, only two were plaintifis 
in the suit. 

Held,—after discussion of the effect of section 32 of the Code of Civil 
Procedure, as interpreted by judicial authority, that the other three 
porous should have been added as parties ; and ordered, that the case 

’ remanded for the addition of parties and re-trial on thé merits. - 

~ Dass v. Gourceproshad Shaha, (1867)7 WR., 202; Soroda Pershad 
Mitter v. Kylash Chunder Banerjee, (,867) 7 W.R., 315. 

F WY ta Fe v. The Government, (1868) 9 W.R., 138; Oh Lingh Tee v. 
Awhinifee, (1868) to W.R., 86; Ahmed Hossein v. Mussamut Khodeja, 

. (1868) 10 W.R., 368; Foy Gobind Dass, (1867) 7 W-R., 202; Kalee 
Pershad Singh v. Foy Narain Roy, (1859) 11 .R., 361; Saligram 
Singh v. Gheenoo Singh, (1871) 10 W.R., 19; Lukheena Mohur Roy 
v. Ameevooddin Mahomed, (1869) 12 W-R., 249; Kewal Sahoo v. Isswr 
Dyal Roy, (1869) 12 W.R., 334; Ram Swum Singh v. Mahomed Amerr, 
(1870) 13 W.R., 78; Konjal Sahoo v. Guro Buksh Kooer, (1870) 13 W.R., 
362; Ram Taruck Ghossal y. Raddha Bullad Sircar, (1871) 15 W-R., 
97; Tha Ya v. Mee Khan Mhone, (1870) 13 W.R., 443; Naratm 
Kuar v. Dutjan Kuar, (1880) I L.R., 2 All.,738; Ramayyav. Venkata- 
ratnam, (1894) I.L.R., 17 Mad., 122; Har Narain Singh v. Kharag 
Singh ,(1887) 1-L.R.,9 All,447; Habid Bakush v. Baldeo Prasad, (1901 ) 
I.L.R., 23 All., 167; Mahomed Zahoor Ali Khan v. Butta Koer, (1868) 

9 W.R.P.C., 9; cited. - = 
Ma Gyi Vv. Ma Fesk a2 aoe ase . 0. Tr 
3 - Suit instituted by wrong person—Civil Procedure Code, s. 21. 
It appeared that the plaintiff, who instituted the suit, had no right to sue, 
that tight belonging to her children. The Court allowed the addition of 
the children as plaintiffs, and a’‘consequential amendment in ‘the prayer 

of the plaint, and proceeded with the suit. 








Vydianadayyan vy. Sitaramayyan, (1882): 1.L.R., 5 Mad.,.52 3. Foy Gobind . 
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Held,—that in the circumstances this course was_ equitable, and not at 
variance with any provision of law; and that if there was any error, it 
was covered by section 578 of the Code of Civil Procedure. 

Taquit Fanv. O aidulla, (1894) L.L.R., 21 Cal., 866; Chunder Coomar Roy 
v. Gocool Chunder Bhu Huchayjee, i. L.R., 6 Cal. .» 370; Mohina Chundru 
Roy v. Atul Chundra, 1.L.R., 24 Cal., 540; Sheorania vy. Bharal 
Singh, 1.L.R., 20 All., go ; referred to. ‘ 

- Ma Gyi v. Ma Veik 
Anpition OF PARTIES —party added in appeal who was not a party to the 

suit— Civil Procedure Code, ss. 32, 559, 562, 564. 

When a Court hearing an ‘appeal is of opinion that a person nct a party 
to the suit, and not entitled to be brought on the record in a represen- 
tative capacity, should be a party to the record, its proper cours? is to 
remand the case to the Court of first instance, andto direct that Court 
to bring on the particular person as a defendant, or as a plaintiff if he con- 
sents, give him time to file his statement and opportunity to produce his 
evidence, and try the issues raised between him and the opposite side. 

Mihin Lall y. Imtatz Ali, (1896) 1.L.R., 18 All., 332; Habth Bakhsh v. 
Baldeo Prasad, (1991) I.L, R., -» 23 All, 1673 Afa Gyt v. Ma Yeik, (1903) 
2 L.B.R., 245 ; cited, 

Maung Chein v. Ma Shwe Thon oes 
ApprrionaL Sessions JupGe, Power or— —See SECURITY PROCEEDINGS «.. 
ADJOURNMENT ON ACCOUNT OF WITNESS FAlLING TO OBEY SUMMONS—See 

WIHITNESS ese one 
ApMINISTERING OATH TO CHILD wiTNESses—See OaTH 
Aporrion—See Bupp#isr Law: ADorrion 
ApvocaTE—duties and responsibility of - Legal Practitioners’ Act, $. ql. 

An advocate isboundto use his judgment, experience and discretion in 
the presentation of his client’s cas? and, whatever be his instructions, to 
exclude all topics and observations of which the cas? does not properly 
admit. 

An advocate:cannot shelter himself behind his clients, when he allows 
hims2lf tobemadethe medium of reckless imputations ona Court of 

ustice. 

The publication of a libel on a Court of Justice is an aggravated mis- 
demeanour. 

_ 487 1) Bom. H.C.R., 146; Sullivan y. Norton, (1887) I.L.R., 10 Mad., 

a8 ; In the matter of Mr; -R, Cruise, (1870)-14 W.Rs 53:3- A: v. Watson, 
Roscoe’. s Crim. Evidence; 12th. Ed.,-p>.597; R.v. White, Archbo!d’s 
sean Pleading, 22nd Ed., p. 10,0; Gunesh Chunder ie a :y, (1870) 

W.R., 456 ; cited. 

In the matter of Mr. A. P. Pennell da ons 
ADVOCATE ENGAGED IN A CASE ELSEWHERE--See REVIEW O¥ ORDER OF 
DISMISSAL FOK DEFAULT ,,. aes * 
ADVOCATE FaILING TO APPEAR—See Review OF ORDER OF DisMISSAL POR 

DEFAULT +o one oon” 
AGREEMENT TO REFER TO ARBITRATION—Sée ARBITRATION wus 
ALTERATION OF PROMISSORY NOIE BY INSERTION CF. DATE—Sce PRomis- 

SORY NOTE ‘ea as —f 
ALTERING JUDGMENT— Criminal Prociduve Code, ss. 369, 438. 

When a Subordinate Magistrate finds that he has passed an illegal sentence, 
his proper course is to submit the record to the District Magistrate for 
action under section 438, Criminal Procedure Code. 

King-Emperor v. Maung Cho and others ... 
ALTERING PRAYER OF PLAINT—suit for declaratory: decree 

Although a suit for mutation of names in a Revenue Register of holdings 
cannnot lie, the Court may allow the prayer of the plaint in such a 

suit to be altered to a prayer for possession. 

Maung Shwe Sin vy. Ma Le, 2 L.B.R., 4, referred to, 

Tha Chuv. Po Kauk “a * ans ase 
AMENDMENT OF PRAYER OF PLAINT—See MuratTion op NAMES IN a Revenue 
REGISTER ees er tS. 
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-APPsaL—ogainst decYee in suit not brought in proper Court of first instance 
—See JURISDICTION | ons cds af = — 

- —-—Civil Procedure Code, s. 542—question of limtiation not raised on 
first appeal—Limitation Act,s 4. ; | 

If a question of limitation is not included in the grounds of appeal, the 
appellant is not entitled to be heard on it without the leave of the Court 
granted under section 542 of the Code uf Civil Procedure. The state- 
ment, as a ground of appeal, that “ the judgment of the lower Court is 
contrary to law,’ does nct indicate that a question of limitation was 
raised in the lower Court, or is intended to be raised in the Appellate 
Court. | , 

A Court of Appeal is not bound by section 4 of the Limitation Act to 
inquire into a question of limitation which has not been raised in the 
lower Court, but is raised for the first time orally before it. 

Dutta v. Kasai, 1.L.R., 8 Bom., 53:3 Ahmed Ali v. Warrt Hussein, 
LL.R.,15 All, 312; Maung Shwe Sav, Maung Shwe Gon, P.j., L.B., 
P- 539; cited. : 

Maung Kyin Baw v. Maung Lon uve 








. Party added in appeal who was not a party to the suit—See 
ADDITION OF PARTIES = eee esa nae eee 


APPEAL BY LocaL GOVERNMENT FROM JUDGMENT OF ACQUITTAL, 

Under the Code of Criminal Procedure, the Local Government has the 
same right of appeal against an acquittal as a person convicted has of 
appealing against his conviction and sentence, and there is no distinction 
between the mode of procedure and the principles upon which both 
classes of appeals are to be decided. ; 

Empress of India y. Gayadin, (1831) 1.L.R., 4 All, 148 ; Quezn-Empress 
v. Robinson, (1804) 1.L.R., 16 All., 212 ; dssentea from, 

-Queen-Empriss vy, Bibhuti Bhusan Bit, (1890) 1.L.R., 17 Cal., 483; 
Queen-Empress v. Prag Dat, (1898) L.L.R., 20 All.,459; Queen-Empress 
v. Karigowda, (1£94) 1-L.R., 19 Bom., 51 ; followed, 

King-Emperor vy. Po Satng be cag ‘ws te 
APPEAL FROM ORDER Ov COURT PILING AWARD—See ARBITRATION Lea 
AAPPeAL, Power or HicuH CourT IN RECORD—Sce MuTaTION OF NaMES 

IN REVENUE REGISTER ibs vee ee 
__APPELLATE.CourT, REMAND BY, FOR FURTHER EVIDENCE—Sve JURISDICTION 
“ JAPPLICATION FOR: AD IA TERIM. INJUNCTIONS ¥R APPOINTMENT .OF RECEI- 


aan 


VERS— Ste Civit Procepure CODE, ss. 4G2, 494, 503 “wi — 
APPLICATION FOR APPOINTMENT Of RECEIVER— See CIVIL PROCEDURE 
CODE, SS. 492, 494, 503 ‘ ees ie aaa. 


APPLICATION FOR PURTHER INQUIRY, ETC. 

The power conferred by section 437 of the Code of Criminal Procedure, to. 
order further inquiry into the case of an accused person who has been 
discharged, is exercised by the Sessions Judge and District Magistrate 
concurrently with the Chief Court, and the Chief Court will not ordi« 


- marily admit applications for the exercise of that power, except in cases ~ 


where what is sought is not really further enquiry but a reconsider. 
ation of the evidence on the record, unless the applicant has in the 
first instance moved the Sessions Judge or District Magistrate, 
Crown vy. Po Ka, (1go1) 1 L.B&., 100; Po Win v, Crown, (1902) 
1 L.ULR., 3113 referred to. 
U Thaung vy. Po Aung — ant at re 
APPLICATION FoR INJUNCTION—See Civic ProcepureE Conk, $s. 492, 494, $03 
-APPLICATION FOR TRANSFER OF CASE—Criminal Procedure Code, s. 526—See 
TRANSFER OF CASE 2 lea ren isk 
APPLICATION TO RESTORE SUIT TO FILE—See REVIEW OF ORDER OF DISMISSAL 
FOR DEFAULT re eee ve 
APPLICATION UNDER SECTION 278; Civi, PRocEDURE CODE, FOR ATTACHMENT 
OF PROPERTY ORDERED TO BE SOLD UNDER MORTGAGE DECREE—See 


MoRTGAGE DECREE one Th LL ifn ole 
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ARBITRATION—<arbitrators appointed without tntervention of Court— 
disagreement—appeal from order of Court fling award—Code of Civil 
Procedure, ss. 525, 526, 522, , 

When parties -have agreed to refer a matter to arbitrators appointed 
without the intervention of a Court, and the agreement makes no provi- 
sion for difference of opinion, it must ‘be presumed, in the absence 
of evidence to the contrary, that unanimity was intended, ~ - 

Sections 526 and 522 do not operate to bar an appeal from an order 
filing such an award, when the objection is that by reason of want of 
unanimity the award is void, : 

Maung Kun y. Ma Hmwe Chon, (1892—1896) 2 U.B.R.18 ; Kali Prosanna 
Ghose v. Rajani Kant Chatterjee, (1898) 1.L.R., 25 Cal, 141; and Ma Me 

_ myin v, Nanda Myizu, (1898) 2 U.B.R., 5 ; followed. 

Bindessurt v. Fankee, (1889) 1.L.R., 16 Cal., 482, referred to. 

Maung Tha Aung and others v. Maung Tha Shun sds 

Arms ACT, s. 19 (F)—See S. 20. Lime 4 ‘ 

S$. 20. 

The appellant was convicted by the Subdivisional Magistrate under sec- 
tion 19 (f) of the Arms Act and sentenced to one year’s rigorous impri- 
sonment, The District Magistrate had not sanctioned the prosecution 





under section 29 of the Act. ‘Ihe Sessions Judge held that ‘heintended . 


to convict under section 20 as he quoted certain circulars, but allowed 
the conviction to stand, although an offence under section 20 would not 
be triable by a first class Magistrate. 

Conviction and sentence set aside. 


Shunshanisa v. King-Emperor Xe 
———_——-S§, 290—See §. 20. 
ARREST—See ILLEGAL ARREST ert rr) = ahi 


ATTACHED PROPERTY, CLAIMS TO ATTACHED PROPERTY—See CLaimMs T 
ATTACHED PROPERTY ‘sa ‘as 
ATTACHMENT—See CLAIMS TO ATTACHED PROPERTY on “ve 
ATTACHMENT OF PROPERTY ORDERED TO BE SOLD UNDER MORTGAGE 

_ DECREE—Application by decree-holder for—See MORTGACE DECREE “ 
ATTEMPT TO COMMIT AN OFFENCE UNDER SECTION 215 OF THE INDIAN 
Pena, Cope—See Fenat Cong, s, 215 = 
ATTEMPT TO COMMIT sUIcCIDE—See Prenat Cope, s. 309 oe ves 
. AWARD OF-ARBITRATORS—appeal from order of Court.to- file under s..525— 


eae fe 


ae a6 


ais OR ARBITRATION. «20; tiacccaeee ss <s SeagGties GigewiGs Velknaasi, Ghee | See 
B 
BatL-ponps—liability of sureties—See SeCuRITY. 
BonD—See SECURITY BOND... i ee ves 
BREACH OF WARRANTY— See CONTRACT 4. 


Buppuist Law: Aporrion— Keiktima and apatitiha childven—evidence. 
An alternative claim to the status of adoption either by the -ketktima or 
by the apatzttha mode may be made, 

Evidence in the case considered, and kind ‘of evidence necessary to prove 

adoption discussed with reference to previous rulings. 
’ Maung Aing v. Ma Kin, 1 L.C., ‘57 : Via Sa ¥i v. Ma‘Me Gale, 2 L.-C., 
181; Ma Gun v. Ma Gun, t LC. 147; Ma Bwin v. Ma Yin, uL.C., 
151; Ma Mein Galev. Ma Kin,1 L.C.,168; Ma Gyan v. Maung 


° Kywin, 1L.C., 393; Ma Thine (Thaing) v. Ba Pe,2 L.C., 53; Ma 
Tin Shwe vy. Kan Gyi, 2 U.B.R.,'(1897—1901) 142 ; ‘cited. 
Ma Mya Mev. Ba Dun : wee 





INHERITANCE—See BUDDHIST Law: MarRRIAGE AND DIVORCE ... 
INHFRITANCE—estate of Chinese Buddhist—See INHERITANCE «+. 
ion [NW HERITANCE—illegizimate step-son. 
In the absence of legitimate chitiven or step-childrén, & step-son 
though illegitimate may inherit froma step-mother to the exclusion of 
collateral heirs. S 
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Maung Pyu v. Ma Chit, 2 U.B.R., (1892—i896), p. 141; Ka Fin Ov. 
Ma Se Sy, L.B., 15; Ma Gun Bon v. Po Kywe, 2 U.B.R., (1897— 

1901), p. 1 ; referred to. 

Ma Sein Hla vy. Maung Sein Hnan 


‘Bupoaist Law: [nneritance—shares of widow and of children by former 


marriages. - 

The plaintiff-appellant, who was the third wife of her deceased husband 
and who was childless, sued his children by the two former wives for her 
share in the estate left at his death. There was no evidence regardin 
the estate oi the deceased at the time of, or during the subsistence of, 
either of the former marriages. 

Held —on reference to a Full 


se 


: Bench— 
(1) That appellant was enutled to a one-fourth share of her husband’s 


im property possessed by him at the time of her. marria 
oe to a peel ce shaw of the lettetpwa property jointly 
acquired during her marriage. 
(2) ‘That in the absence of evidence of deceased’s estate before his 
third maernee he crac by aan fers two marriages shared 
ually per capita in the payin and lettetpwa property remainin 
rt Pwidoe had aks ke sat F = 
(3) That in cases like the present one, wnen fayin property changes 
its character during a marriage, the presumption is that it has 
become the lettetpwa of that marriage. | 
Ma Ba We ¥. Ms Sa ai _ 7 oon en oon eee 
. ~INHERITANCE—suit by eldest sou for one-fourth share— 

Limitation Act. . 

The Burmese law of mheritance, where it conflicts with the Limitation 
Act, cannot be enforced In the Courts, 

Article 123 of schedule II of the Limitation Act applies toa suit by an 
eldest son for one-fourth share of the estate of his father and mother, 
on the mother’s death. In such a case, limitation begins to run from 
the date of the mother’s death. | 

Mi Paing v. Mi Tu, S.J., L.B., 51 3 Ma Min Ku v. Tha Nyun, 2 U.B R., 
(1892—1396), p.g; Aung Ge v. Ma Hla Win, P.j., L.B., 415; Ma 
Nysin Aung v. Ma So, S.J.,L.B., 530; Anleathan y. Mi Tha Ta U, 
P.J., L.B., 625; Ma On v. Shwe h, S.j., L.B., 3783; Setk Kaung v. 

: . Po Nyetn, 1.L.B.R., 23 3 referredto, oi. i: 

Maung Po Min v. Shwe Lu and another iy Shetne ee ‘ivi 
———t ens | NHERITANCE: PARTITION—?rigit of grandson to claim 
Share on ve-marviage of grandfather, 

A hadtwo minor sons, and a minor grandson D, whose father E, the 
ovasa son of A, predeceased E’s mother, A’s first wife, On A remarry- 
ing after his first wife’s death,D sued A fora share in his grand- 
parents’ estate, joining his uncles, A’s two minor sons, as defendants, 

Held,—that the eldest born son is the orasa by night, but he does not 
attain the complete status as such tili he attains his majority and 
becomes fit to assume his father’s duties and responsibilities. If he dies 
before he attains his majority, or if he is incompetent te fulfil the pre- 
scribed conditions, his next younger brother, subject to the same con- 
ditions, succeeds to his position as orasa, If the eldest son attains his 
majority, and fulfils the prescribed conditions and then dies before his 
parents, his position as orasa remains unfilled and the next brother does 
‘not succeed to it. . 

Held also,—after consideration of the texts and rulings relating to orasa 
sons and grandchildren, that as there were surviving sons, the grand- 
son could not sue. 

Ma On and others v, Shwe O and’ others, (1886) 1 1.C., 258; Ma Mya 
Thu v. Po Thein, (1899) 2 L.C., 61; San Dway. Ma Min Tha and 
others, (1901) 2 L.C.,207; Ma Gun Bon v. Po Kywe and another, 
(1897) 1 L.C., 406 ; Ma Saw Ngwe and others y. Ma Thein Yin, (1902) 
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2 L.C., 2To, and (1902) 1 L.B.R., 198; Maung Hmaw vy, MaOn Bwin 
and others, (1g01) 2 |..C., 124, and (1¢o1) 1 L.B.R., 104; cited, 
Rulirig in Ma Mya vy. Maung Po Thin, (18y9) P.J., L.B., 585, ex- 
‘plained. 
Tun Myaing v. Ba Tun ci vos one vee ven 2Q2" 
Buposist Law: Inneritrancr : Partirion—right of single daug'iter on 
- death of father, ua 
A daughter, being an only child, is entitled to claim a one-fourth share of 
her parents’ joint estate from her mother, when the latter re-marries 
after the father's death. . 
Ma On and others vy. Ko Shwe O and others, (1886) S.]J., L-B., 378, at p. 
5853 Maung Seik Kaung vy. Maung Po Nyein, (1900) 1 L.B.R., 23, 
and Vol. If, Chantoon’s Caine Cases, 67; Wa Mev. Ma Myit, (1893) 
P.Jj:, L.B., 48; Ali Saung and others v. Mi Kun and another, (1882) 
S.J.. L.B , 115, at p. 1203; referred to. 
Ma Thin and one v.Ma Wa Yon  «. wee oe one 255. 
—-—— Marriace anp Divorce—vrights of child of wife who has left 
her husband—fcrm of suits for share of inheritance. 
Under Buddhist Law, a divorce may be effected by the voluntary depar- 
ture of the wife from the husband for a period of one year. If such 
departure is wilhout good and sufficient reason, the wife loses all claim 
on the joint estate. 
The right of a child of the defaulting wife to inherit her father’s estate 
depends on the special circumstances of the case. __ 
_ Asuit for a share of an inheritance should ordinarily contain a prayer for 
the taking of accounts and for administration of the estate and all inter- 
ested parties shall be joined. ; : 
Mi Thaik vy. Mi Tu, §.]., L.B., 1843; Ma Pon y. Po Chan, 2 U.B.R. (1897- 
or), 116; and Chan Toon, L.C., Vol. I], p. 220; referred to. 
MaThetv. Ma Sanz On... naa isl site cr 85. 
BURDEN OF PROOF—See CLAIMS TO ATTACHED PROPERTY ~~... ei 152 
-Limitation Act, schedule II, avticles 142, 144 a on 56- 
Burma Laws Acv (XIII of 1898), s. 13—See INHERITANCE si os 95. 
Burma Municipst Act--See MunicipaL Act. 
Burma Vaccination Law AMENDMENT ACT, 190%, S.7—See VaccINATION 
AcT, i880. 
-<CALLING, ON “ACCUSED TO-ENTER | ON “HIS DEYENCE—Sée: EXAMINATION OF 
ACCUSED AND CALLING ON ACCUSED TO ENTER ON HIS DEFENCE wins 115- 
CANCELLATION OF CHARGE—Criminal Procedure Code, s. 213 (2)—See 
CHARGE ote one LL) oo saa ae I4G 
CANCELLATION OF DOCUMENT—suit for Court-fee—See COURT-rER. 
CANCELLATION: oF sTamMp—See INDIAN Stamp ACT, SS. 12, 35, 36, 61 ee 103 
CASE TRIED BY COURT OF HIGHER GRADE THAN THAT ORDINARILY HAVING 
JURISDICTION—See JURISDICTION tee ee as oe 417 
CATTLE STRAYING ON CROPS—See MISCHIEF os =r or 158- 
CrerTiricaTE, FoRGERY OF, PURPORTING TO BE MADE BY A PUBLIC SERVANT 
AND USE AS GENUINE—Seé FORGERY OF CERTIFICATE PURPORTING TO BE 
MADE BY A PUBLIC SERVANT AND USE AS GENUINE sa 316- 
CERTIFICATE OF PREVIOUS CONVICTION—Sce PREVIUUS CONVICTION ae 53 
CERTIFICATE TO THE EFFECT THAT A PREMIUM ON AN INSURANCE POLICY 
HAS BEEN PAID ISSUED FOR THE TURPOSE OF SUPPORTING A CLAIM TO . 
EXEMPTION FROM INCOME-TAX NOT A-RECEIPT—See RECEIPT ue 307" 
CHARGE—See REFERENCE FOR HIGHER PUNISHMENT ~ ea vee 285. 





—under section 210, Criminal Proccdure Code, ot 
A Magistrate who has charged an accused with the view of committing 
him cannot discharge him without recording further evidence. 
Where credible witnesses make statements which, if believed, would 
sustain a conviction, the Magistrate ought to convict. : 


= 


INDEX, 


Queen-Empress v. Namder - -Satveji, (1887) LL.R., 12 Bom., 372, 


referred to. 
King-Emperor.v. Nga Po Saw 1 ene vv 
Carr Court, Power of, etG.—See Higa Court. 
CHILD-WITNESs --Ad ministering of oath to —See OaTH one ase 
CHINESE BUDEHIST DYING IN ISURMA—Sce INHERITANCE nae 


CHINESE Law—Chinaman marrying foreign woman of different religion, 


and claining ty administer her estate after her death. 

Plaintiff, a Chinaman, had two Chinese wives whom he had n.arried in 
succession. Oncoming to Rangoon, he went through a ceremony of 
marriage with one Ma si, a Burmese {Zerbadi) woman, who lived with 
him and was recognised by the communily as a wife. Plaintiff was a 
follower of Confucius; Ma ri waseither a Buddhist or a Mahomedan, 
On Ma Bi's death, plaintiff applied for letters of administration to her 
estate. Defendants failed to establish any rights as caveutors. 

Held,—aiter consideration of the legaliiy of the marriage, and of the rights 
which it gave to plaintiff in Ma Bi's estate after her death, that in the 
circumstances plaintiff's claim was just and reasonable, and ordercd 
accordingly. : 


Civil Regular No, 21 of 1900, Mfa Yin v. Kai Ya and another (unreported); _ 


Foue Lan vy. Ma Gyi and others, (1903) 2. L.B.R., 95 ; referred to. 
Pai Beng Teng v. Ko Maun | ee ‘ies 
Civin FRocEDURE Cops—Cu. XXVIII—Sce JurisDicTion or CryiL Courts 


“ne oe 

















IN SUITS AGAINS!’ ABSZANT POREIGNERS ... ‘we awe vas 
—— §S. 11—See JURISDICTION ss nes eee 

— S. 15— See ene one one ene 
——_—reee = §.15— See JURISDICTION — ses one A 





——— ss. 17,8),90,CH. XXVII]—See JurRIsDICTION ~ ... 
—— S. 25—See JURISDICTION .... ev wee 
aan S..25—See JUDGE PERSONALLY INTERESTED IN SUIT 
In HIS CouURT ae ste alt sai eae 
—— s, 27—5¢e ADDITION OF PARTIES eae <0 
—— §. 32—See ADDITION OF PARTIES 
————— SS. 32, 559, 502, 564—See ADDITION OF PARTIES ©... 
- $5. 36, 37 (C}, 5I—See PLAINT, SIGNING AND VERIFI- 
CATION OF— TT} see 
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————_—— 88. 89, go— See JuRISDICTION a eae 
Sie et ea ee DET OPE eT I eee 
— —t nines S, T71—Seé COURT-FEE ON WRITTEN STATEMENT ... 
a a — S. 278—See MORTGAGE DECREE oe aor 








——— 55. 278 TO 283—See CLAIMS TO ATTACHED PROPERTY 
——— S. 40og— Power of High Court to revise ord.r under— 
See REV1IsEON an one on ee + 
: ————S. 492—application of section—temporary injunc- 
tion—pioperty wrongfully sold in execution of decree. 

In deciding an application for a temporary injunction under section 492, 
on the ground thatproperty is about to be wrongfully sold in execution 
of a decree, the Court may have regard to probability, convenience, and 
expediency, as indicated by the prima facie merits of the applicant’s 


case, 

nee Dayal v. Rani Kishori, 1.L.R., 10 All., 80; Chandidat Fha v. 
admanand Singh Bahadur, 1.L.R., 22 Cal., 459 ; followed. 

Lee Loke Shain v. Lim Tie Mun ae nee 











aed 





injunction or the appointment cf a receiver. 

“An application for an ad infeyim injunction or the appointment of a 
Receiver should ordinarily be made by a separate petition supported by 
affidavit, and should not be neabodied a plaint. Save for exceptional 
reasons, such applications should not be granted without notice to the 
opposite party. ; > | | 
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SS. 492, 494, 503—application for ad interim 
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85 


foe 


vill INDEX. 


Page. 
Srimuta Prosonomog Devi y. Bent Madhab Rat, 1.L.R., 5 All., 556, at 
p. 568 ; Sidesevart Dabt vy. Abhogesevart Dati, 1.L.R., 15 Cal., 818, at 
p- 822; Chandidal Fha v. Padmanand Singh Bahadur, 1.L.R., 22 
Cal., 450; referred to. 
Gorid Dut Bogla vy. Perushaw Sorabshaw wii i ae 222 


Crviz PRocEDURE CoDE, ss. 525, 526, 522—Se2 ARBITRATION ... 6 105 





























z, S, 542—See APPEALS 135 oo oe 237. 

— — s. §56—dismissal of case—advocate engaged else- 
where—See REVIEW OF ORDER OF DISMISSAL FOR DEFAULT ..., sa 279 
—_———— SS. 559, 32, 562, 564—See ADDITION OF PARTIES .., 277 
———_ $s. 562, 32, 559, 504—See ADDITION OF PARTIES ... 277 
Oe ——— 55. 564, 32, 559, 562—See ADDITION OF PARTIES ,., 277 
——————_ 55. 5€6, 569—See JURISDICTION kis ws == jEEY 
S. 570— jee JURISDICTION ... wha si 117 
—— 5s, 632— See REVISION wie sap, if vee 333 

s. 629—~ Sufficient cause ”"—See REVIEW OF ORDER 

OF DISMISSAL FOR DEFAULT ... ses see site wee 279 


CLAIM FOR USE ANN OCCUPATION. 
A claim for use and occupation only arises where it is shown that the 
occupation was by the permission or sufferance of the plaintiff. 
Gibson vy. Kirk, 1 O.B., 850; Helliery vy. Silcox, 19 L.J.O.B., 2953 
Maryuis of Camden v. Batterbury, 5 C.B.N.S., 808; and Churchward 
v. Ford, 2 H. & N., 446; referred to. 
Ramrick Dass vy. Mahomed Facubji Dudah ee was “se 122 


CLAIM TO PROPERTY UNDER SECTION 278, Civis Procepure Copr— See 
MORTGAGE DECREE <u oes x see ae 
CLAIMS TO ATTACHED PROPERTY—(Civil Procedure Code, ss, 278, 279, 280, 283. 
In an investigation under section 279 of the Code of Civil Procedure, if a 
claimant to property which,has been attached proves that at the date - 
of attachment he was possessed of the property, the burden of proof ; 
that he is not the owner, or that he holds in-trust foi the judgment-debtor, 
is on the decree-holder, and if he fails to discharge it the Court should 
remove the attachment. 
Similarly in a suit under section 282 the plaintiff is entitled to succeed 
upon proof of possession by him at the time of the attachment, if the 
decree-hulder does not prove that he held in trust for the judgment- 
debtor or that the attached property is the property of the judgment- 
=: -5.--:debtor- liable to present seizure:and-sale in-execution-of his‘ decree. 
-.....dhe words “in trust for” should--be-construed-in- the-sense: that the 
’ - ‘clainidnt held ‘the property as servant of or agent for or otherwise on 
behalf of the judgment-debtor and that he haa no right to the posses- 
sion of it on his own account if the judgment-debtor claimed it. 
Rights of hirers of cattle in Burma noticed, 
Nga Tha Yay. F, N. Burn, (1868) 2 B.L.R., 91; Radha Pyari Debi 
Chowdhrain y. Nabin Chandra -Chowdry, (1870) 5 B.L.R., 708; 
Pemvaj Bhavaniram v. Navayan Shivaram Khisti, (1882) I.L.R., 6 
Bom., 215; Govind Atmaram v. Santar, (1888) 1.L.R., 12 Bom. 270; 
fam Nath y. Bindraban, (1896) 1.L.R., 18 All, 369; Chokalingum 
Chetty v. Maung Yerk, (1899) 2 U.B.R., 270; Brizo Kishore Nag v. 
Ram Dyal Bhudra, (1874) 21 W.R., 133 3 noticed. 
PK. ALC. 1. Kadappa Chetty v. Maung Shwe Bo 152 


CoINS AS INSTRUMENTS OF GAMING—See GAMBLING ACT, SS. 3(@), 5,10 ws 60 


Com MITMENT—Criminal Procedure Code, ss. 210, 213(2)—See CHARGE 140 
OuasHING or—Criminal Procedure Code, ss. 215, 532—See 

CkIMINAL Procepure Copr, s.556 ... coe ses oe 

“ COMMITTAL TO PRISON” IN DEFAULT OF GIVING SECURITY—.See IMPRISON- 

MENT IN DEFAULT OF SECURITY one eee oes eee 

COMMON GAMING-HOUSE, SEARCF By District SUPERINTENDENT OF POLICE 


in—See SEARCH By District SUPERINTENDENT OF POLICE IN COMMON 
GAMING-HOUSE ee ofa Pit oie ate ; oF 43 


¥38 








209 


72 


INDEX. 


“COMPLETION OF ANATTEMPT TO.COMMIT AN OFFENCE UNDER SECTION 215 

oF THE InpDIAN PENAL CoDE—Sve Penat Cope, s. 215 ee ‘ie 
CONDUCT OF PARTIES SUPPLYING THE WANT OP CONTRACT—See CONTRACT 
Conression—See EV.DENCE OF ACCOMPL!CE 


a - 


improper inducement—Evidence Act, ss. 24—27. 
In consequence of a confession made by the accused to a village beadman, 
certain property which had been taken in a robbery was found in the 
. jungle. The Additional Sessions Judge excluded this evidence on the 
ground that the confession had been obtained by improper inducement, 

and in the absence of other sufficient evidence acquitted the accused, 

The point for decision was whether section 27 of the Evidence Act was a 
proviso. to. section 24. 

Held,—that section 27 is not a proviso to section 24 of the Evidence Act, 
but that evidence of the fact that the accused pointed out certain pro- 
perty was admissible. 

Per Thirkell White, C.'7.—No part of a confession caused in the manner 
described in section 24 of the Evidence Act can be relevant except in 

_ the circumsiances provided for by section 28. 

Py Birks, F7—Statements that are irrelevant under one section of the 
Evidence Act may be relevant under other sections of the Act. The 
word “irrelevant ” is advisedly retained in section 24 and is contrasted 
with “ shall not be proved” in the two subsequent sections. 

Queen v. Dhurum Dutt Osha, (1867) 8 W.R., 13; Empress v. Rama 
Birapa, (1878) I.L.R., 3 Bom. 12; Empress v. Pancham, (1882) 
LL.R., 4 All, 148; Queen-Empress vy. Babu Lal, (1884) ELL.R., 
6 All., 509; Queen-Empress v. Nana, (1890) I.L.R., 14 Bom., 260; 
referred to. 

King-Emperor Ve Nga Fo Min ao ne he we 
—— inducement to make a—s. 24, Evidence Act. 

The suggestion that it would be better to confess made by the accused’s 
superior officer renders the confession inadmissible under section 24 of 
the fvidence Act. 

Queen-Empress vy, Nga Shwe The, (1893) P.]., L.B., 52, referred to, 
Nea Pye y. King-Emperor .. ro sb ae 
—interpretation of s, §33, Code of Criminal Procedure. 

Section 533, Code of Criminal Procedure, requires evidence to be taken as 
to whether the Magistrate, before recording the confession, questioned 
the accused, and upon so questioning him, formed the belief that the 

_os---» Confession, was made -yoluntarily, and whether the record made by the 

‘Magistrate contained a full andtrue account of the statement made 

‘by the accused. Semble even oral evidence of the terms of the confes- 

sion would be admissible. 

Section 533 has no reference to a confession alleged to have -been made 

' to a Magistrate but not recorded in any way. 

Ta Pu vy. King-Emperor, (1902) 2 I..B.R., 19, distinguished. 

Nea We v. King-Emperor «+. or oes ei mo 

CONFESSION MADE TO MaGIsTRATE, EVIDENCE or—Criminal Procedure 

Code, s. 164—Indian Evidence Act, s. 91. 

Section 164 of the Code of Criminal Procedure requires that a confession 
made to a Magistrate in the course of an investigation shall be recor- 
ded, and, if not recorded, no evidence of it can be received. 

Bishnu Banwar vy. The Empress, 1 C.W.N., 35, dissented from. ‘Faz 
Narayan Rai v. Queen-Empress, 1.L-R., i7 Cal., 862, followed in 
part. : 

Nga Ta Pu and others v. King-Emperor <n ase TT 
CoNSEQUENTIAL RELIEF—See MUTATION OF NAMES IN-REVENUE REGISTER 

OF HOLDINGS .., 


oan She 
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= sp Ff w on & ve 
sutt to set aside document—See COURT-FEE IN SUIT 











TO SET ASIDE DOCUMENT ... aes oe ove = 
CoNnsTRUCTION oF CONTRACT—See CONTRACT WITH PROVISION AS TO TIME 
CONSTRUCTION OF TERMS—See MUNICIPAL ACT, SS, 133,160 4. ae 
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Contract—absence of a formally signed contract—conduct of parties supply- 


ing the want of it: : 
Cconatances in the conduct of two parties may establish a binding con- 
tract between them, although the agreement, reduced into writing as a 
draft, has not been formally executed by either. 7 
W and C entered into an agreement with S.in or about February 1903, to 
perform certain building work for Sin Rangoon. The work was com- 


menced at once in anticipation of the execution of a written agreement - 


between the parties. Several draft agreements then passed between W 
and C and S. One of these (Exhibit D}, which was that finally 
approved, although it was never signed by the parties, provided for the 
execution by W and C of ail the brick-work, including cornices, projec- 
tions, etc. [nthe course of the work W ordered a quantity of bricks 
sufficient for the c.nstruction of the whole building; obtained from 5 
a pr .mise to increase the “* through rate ” when the plinth was finished, 
if the rate agreed upon was then found to be insufficient; stated in 
evidence in another case that they had taken up the contract to erect 


S’s new building ; and generally acted and spoke as if they had under-— 


takentodoso; In April, S wrote to W and C complaining of the delay 
in the performance of the work, and they replied, explaining the 
cause of it. In May further disputes occurred between the parties, and 
at length, on ist July, S demanded the formal execution of the written 
agreement, with the addition of a clause providing a penalty if the work 
was not finished by a given date. W and C replied that they would 
complete the work to plinth level and would carry it no further. S then 
sued them-for damages for breach of contract, and relied on the draft 
agreement, D. W and C denied that they were bound by it, and main- 
- tained that they were within their rights in stopping at plinth level. 
eld,—that the tacts, and the actual conduct of the parties, established 


the existence of a contract in the terms of the document D; and there - 


having been a clear breach of it, W and C must be held liable in 
damages, 

Alexander Brogden and others v. The Directors, etc., of the Metropolitan 
Ratiway Co., (1877) L.R., 2 A.C., 666; referred to. 

Sofaer v. Wilcox and Catchatoor eas ‘ii we ae 
———— breach of warranty—* acceptance” distinguished from “receipt?” of 
goods—!ndian Contract Act, s. 118. 

Vyraven Chetty v. Oung Zay, C.R., 51. of 1890 ; Mitchell Reid & Co. v. 

Buldeo Doss Khettry, 1.L.R.. 15 Cal., 13 Heilbutét y. Hickson, L.R. 

7 C.P., 438, and Addison on Contracts, toth Edition, 519; referred to. 

Devehand Khattoo and others v. Hirjee Coomaree es ves 
evidence of oral agreement varying written terms—Sze 
EVIDENCE és pe ee oo ie 
Contract ACT, s. 30—sutt for stake—See WaGER ... ry xe 
: —s.5¢—See CONTRACT WITH PROVISION AS TO TIME 
SS. 113, 118— See ‘CONTRACT car we oe 
CONTRACT TO SELL—suit for specific performance of, by third party against 
nivrigagee with right of pre-emption—See MORTGAGE WITH RIGHT OF FRE 
E MPTION oes ee 7 ae - vee 
CONTRACT WITH PROVISION as TO TIME—Construction of, by Court—Indian 
Contract Act, s. 55. 

In the case of a written centract of the kind described in section 55 of the 
Indian Contract Act, the question whether or not it was the intention of 
the parties that time should be of the essence of the contract must be 
determined from consideration of the terms of the written instrument 
and of surrounding circumstances, Oral. evidence is not admissible to 
show the intention of the parties. 

Hipwell y. Knight, t Y. and C. Ex., 401 ; Seton y, Slade, Tudor’s L.C. in 
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- Equity, Vol. 1], p. 468; .?euter y, Sala, L.R.4 C.P. Div., 239; Re. 


Poole Fire Brick & Blue Glay Co, 43 L.J., Ch. 447; Balkishen Das 
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OF 

268 

291 
09 
QE 


108 


INDEX, 


v. Legge, 1.L.R., 22 All., 1493 Patrick v. Miluer,2 C.P.D., 342; 
referred to. 
Fry on Specific Performance, s. 1042. 
Story’s Equity Jurisprudence, s. 776; referred to. 
Ma Pwa Shin vy. 8. N. A. Ramen Chetty 
CouRT-FEE IN SUIT TO SET ASIDE pocuMEent—Court- -fees Act, $. 7 (iv) (c), 
schedule J/, article 17 (c). 
The cancellation of a document involves consequential relief, and the plaint 
in a suit for cancellation must be stamped, under section 7, sub-seclicn 
(17), clause (c), of the Court-fees Act, 1870, accerding to the amount at 
which the relief sought is valued. 
Tacoordin Tewarry v. Nawab Syed Al: Hossein Khan and others, (1°74) 
21 W.R., 240; ons Narain Giree v. Grish Chunder Mytee and Shee 
(1874) 24 W. R., 438; Samiya Mavalu v. Minammal, (tg00) L.L.R,, 
23 Mad., 490 ; followed, 
Shrimant Sagajirao Khanderay Naik Ni alae v. Smith, (2896) LL.R., 
20 Bom., 730; Karam Kham v. Daryat Singh, (1833) 1-L.R., 5 All., 3313 
dissented from, 
_Maung Kyin vy. Po Tthn  «. ons ave ose ose 
CourRt-¥e2 ON WRITTEN STATE ENT. 
A written statement claiming a set-off under section 111 of the Code of 
Civil Procedure need not bear a court-fee ks 
Shri Mazi, haste v. Narotam, (t88c¢) 1.L.R.. 13 Bom., 6723 Amir Zama 
v. Nathu. 8 All., 396; Chennappa v. Ragnunaths, (1892) 15 Mad, 29; 
dissented from. | 
Naguy. Yekanath, ae IL.R., 5 Bom., 400; Cheraj Ali y. Nadir 
Mahomed, I.L, R., 12 Cal.,.367 3 Attor ala v. Carlion,2 O.B., 
158; referred to. 
Mahomed Nassoruddin v. Oppenhetmer vee 7 Pe 
Court-reEs ACT, Ss, 7 (1v) (c)—See Counraais IN SUIT TO SET ASIDE DOCU- 
MENT ye Sea 
nnn SHEDS Il, Arr. 17 (c)—See Court-ree IN SUIT TO SET 














ASIDE DOCUMENT Ke ore =a 
COURT IN WHICH APPEAL SHOULD BE BROUGHT — — See JURISDICTION ne 
CouRT OF LOWEST GRAVE—See JURISDICTION ‘ive af cut 
Courts Act, s. 2—See LAND suIT sag tee vee — 

S: 25—See JURISPICTION ..,, ~ 
- 1900, S. 33-——S6e Jupce. PERSONALLY INTERESTED IN suit im 
‘HisCourt ~*~ oie 


- CRIMINAL BREACH ow TRUST—stakeholder misappropriati ng stak es—Indian 
Penal Cedz, s. 406. 

A stakeholder who misappropriates to his own use the stakes deposited 
with him for a wager, is liable to prosecution for criminal breach of trust 
under section 406 of the Indian Penal Code. 

. Meaning of “ dishonest!y,” “ unlawful means,” considered. 

Queen-Empress v. Po Twe, (1831) S.J., L.B., 130 pro tanto, over-ruled. 

Nga Te v. King-Emperor 1 
CRIMINAL PROCEDURE CODE, s. 4 (1) (it) —See PoLice RePorRT se; 
————————_ s. 1o6—See SECURITY TO KEEP THE FEACE ..,., 











—— ————— ‘ss. 106, 123 ose SECURITY TO KEEP THE 
PEACE . 3 a: is rr “a 

- —_ ————_ 55, Icg, I 10, IT2, 118—See SECURITY PROCEED- 
INGS ... re site TT ‘as 
——_——————_ 5s. Ilo, 199— Sis TRANSPER OF CASE i 





—— s, 118(3)—See Securiry, 
—_—_—_—_—— Ss. 119—further inquiry into case of person dis- 
charged—See “* ACCUSED” AND “ ACCUSED PERSON ”'; MEANING OF TERMs— 








s. 122—See SECURITY PROCEEDINGS sit 
sas S, 123—S¢es IMPRISONMFNT .IN DEFAULT OP 








SECURITY — a pak ene se i —_ 
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Crimimat Procepure Cope, s. 123—See SECURITY PROCEEDINGS oes 
—— 5. 123 (2) AND (3)-- See SeCuRITY PROCEEDINGS 

--— ‘Ss. 164—See Conression MADE TO MacGisTRaTe, 
EVIDENCE oF— .. ‘its “. one ase sie 




















s. 190 (I) (3) —See POLICE REPORT eee 

-—-——s. ig2—See TRANSFER OF CASE... a 

——————"— 5S. 195, 476, 537—See Sancrion To PpROSE- 

CUTE dae : o08 “0s son “ee oes 

. +s. 210—See CHARGE... a _ 











S. 213 (2)—See Cuarce Ses 
Ss. 215—“ Competent Magiivate™ —See Crimi- 



























































———$ $$ Sa 

NAL PROCEDURE Cops, : s. 536 ne im aoe 
SS. 233,234, 235, 236 ibe ] OINDER OF CHARGES 

ee — 55. 233,.2729—52ce JOINDER OF CHARGES seg 
— s. 235 (1)—See JOINDER op CHARGERS van 

Ss. 239—See JOINT TRIAL OF ACCUSED "aise 

— S.244— See EXAMINATION OF ACCUSED cas 
= 5. 254—See REFERENCE FOR HIGHER PUNISH- 

MENT ame ana Tr) eee 
‘ot ————— Ss. 257—Mazgistrate refusing to. summon defence 
wi secsses—See WITNESSES ‘i me 
— —— s. 259—Sre Disc HARGE oF ACCUSKD eee 

— s. 260—See WorKMAn’s BREACH OF CONTRACT 

7 hn 78 & 

POP is , §, 288—See. Evronnce oF ACCOMPLICE ae 
—— s.28g—See ExaminaTION OF ACCUSED AND 
CALLING ON ACCUSED TO ENTER ON HIS DEFENCE .,. ets om 





-S. 339 (3) —See SancTION To PROSECUTE Key 
S. 342—See EXAMINATION OF ACCUSED, 
— 5. 249—See REFERENCE FOR HIGHER PUNISH- 
MENT ose fis ie 
a 5. 250—Seee Part HEARD TRIAL aie aes 
—<—__——— — 35. 369, 438—See ALTERING JUDGMENT toe 
5S. 398s 397—See IMPRISONMENT IN DESAULT 
oF SECURITY one oe ine ioe 
icc eel S. . 403 (EXPLANATION) — See DIsMIssat OF COM- 
PLAINT OR DISCHARGE OF ACCUSED, Powrr oF SEAGSERNES TO REOPEN 
CASE AFTER— ae oe 
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ECC EE 
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Ss. 417—See Arrgst BY ‘Loca GoverNMENT 
FROM JUDGMENT OF ACQUITTAL — ee 
Shana S. 435 (3)—See HicH ‘Court, Powzr oF, IN 


REVISION on -. ee ee 
, S. 437—person discharged under $. 119, Criminal 


Procedure Code—See “ ACCUSED” aNnD “ acCUSED PERSON oe Masnine OF 

TERMS— wee so a ove 

S. 437—Practice of Chief Court in applications 
under—See APPLICATION FOR FURTH ER INQUIRY 

————_— —— —_—_ — 5. 439 ea Hiesw Court, Pow:r OP, IN 


















































REVISION eee a \ nee ous eee 
ss. 476, 195, 537—See SANCTION TO PROSECUTE 

Ree s. 488—See MaInTENANCE ni 
= ——ss.496, 14 (4)—See SEARCH BY DisTRIcT 
SUPERINTENDENT OF POLICE_'N COMMON GAMING-Horvse pee 
—— ss. 498, 499—Sve SesuRITY BONDS = 
- S. 511—See PREVIOUS CONVICTION oe 

a s.546—See TRANSFER OF CASE... eee 
S.528—See TRANSFER OF CASE _,.: see 

—— S. 532—See CRIMINAL Procepure Cops, s. $55 
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CriminaL Procepurs Cope, s. §33—See CONFESSION ees ae 
——-——. s. 537— See EXAMINATION OF ACCUSED ve 
———== $5. 537, 195, 476—Sez SANCTION TO PROSECUTE 
a 5,.550—See JUDGE OR MAGISTRATE PERSONALLY 
INTERESTED = eae I 
_——— —— ——= =, 556. 
The District Magistrate, without obtaining the permission of the Court 
to which an appeal lay from his Court, committed to Sessions a case in 
the investigation of which he had taken an active part as District 
Superintendent of Police. | 
Commitment quashed by the Chief Court on revision, after reference to 
sections 215 and 532 of the Code of Criminal Procedure. 
King-Emperor v. Maung Lat abe ane is Eo 
———— 8. 556—accused making false charge against 
MagistrateSee TRANSFER OF pees al ie ans eae 
— s, 502. 
A formal conviction must Re recorded before 4 bond can be required 
under section 562 of the Code of Criminal Procedure. 
A miner should not be required to give a bond personally under this 
section. 
King-Emperor v. Nga Pan Tin oa ass ee en 
' aS, 562. 
The accused, whose age was «5, was convicted of the theft of property 




















ie ene eis fie 























of some value in ahhouse. There were no extenuating circumstances, . 


and no evidence of the good character or antecedents of the accused. 
The Magistrate released him on probation on his executing a bond 
under section 562 of the Code of Criminal Procedure. 

Held,—that section 562 of the Code, the effect of which has been explained 
in the case of King Emperor vy. Ba Han (2 L.B.R., p.65), should be 
used freely in suitable cases, but should not be applied indiscriminately 
to the cases of all first offenders. Among the most important points for 
consideration aré the character and antecedents of the accused. 

King-Emperor v. Ba Han, (1903) 2 L.B.R., 65, referred to. 

King-Emperor v. Po Thein 











s, 562—J/nterpretation of— 

In order to enable a Court io exercise the power conferred by section 562 
of the Gade of Criminal Procedure, it is not_necessary that the offender 
should be young, that the offence should be. triviai, and that there 
should be extenuating circumstances. The mention of these conditions 
and of the character and antecedents of the offender inerely indicates 
generally consideratitn with regard to which the discretion of the-Court 
should be exercised in dealing with first offenders who are convicted of 
any of the offences specified in the section. 

Queen-Empress v. Nga Po Hman, 1 L.B.Ro 41, overruled. 

Queen-Empress v. Nga San Chein, (1898) 1 U.B-R., 337, dissented 


from, 
King-Emperor vy. Ba Han , as tee Ti “i. 
oes -- 3. 562— See REFORMATORY SCHOOLS ACT, s. 8 








s. 562—See Security ... “es ‘its 

————- — «Crap, Xll—Furisdiction of High Court to 

interfere in vevision—See HIGH COURT, JURISDICTION OF— .,,. ae 
CRIMINAL TRESPASS—presumption of specific intent, 

The real test whether a person accused of criminal trespass entered with 

the specific intent i ie be by section 441, Penal Code, is whether the 
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accused has a bond fide belief that he has a right to enter. If he has 


not that belief, the Courts will presume that he entered with intent’to 
annoy the person in possession. 

Po Ke vy. King-Emperor and Maung Maung ei ra 4 

Crops, STANDING—See LanD suit, Lower BurRMA Courts ACT, 5S... vee 

‘Customary Law— estate of Chinese Buddhist—See INHERITANCE - as 


XII 


Page.. 
317 
239: 
302 


4o2: 


209 


220° 


3T 


3t4. 


216- 
168 


239: 


319 
194. 
95 


-xiV INDEX. 


D 


DAMAGES FOR MALICIOUS PROSECUTION, SUIT FOR— 

A conviction by a Criminal Court, though-afterwards reversed on appeal, 
is evidence that the complainant had reasonable and probable cause of 
prosecuting the accused ; and when there has been such a conviction a 
suit for damages for malicious prosecution will not lie save in very excep- 
tional circumstances. ; : 

Kasee Kotbutoollah v. Motee Peshakur,13 W.R., 276.; /arimt Bellam- 
konda, 3 Mad. H.C., 238 ; Reynolds v. Kennedy, t Wilson, 232; Fadubar 
Singh v. Sheo Saran Sia on, I.L.R., 21 All., 20; referred to. 


_Soobvamony Pillay Chetiy v. Maung Po Lu ar seb or 

DEATH SENT ENCE— See SENTENCE OF DEATH ‘si ies ene 

-Dest—due to decsased person, Suit for—provistonal decree—Sce SUCCESSION 

CerriFicate Act, VII of 1889, s.4 a cas a iti 

.DECLARATION OF siecle MUTATION OF NAMES IN A REVENUE REGISTER. 
UIT FoR—. 














Where a plaintiff, being able o sue for an injunction, omits to do so, the 
Court cannot grant a mere declaration of title. 




















Ma Dun y. Ma Pa U ie i sas one re 
DECLARATORY DECREE—See DECLARATION OF TITLE, SUIT FOR— is 
——-See MUTATION OF NAMES... 10. nee 

—_—- SUIT FOR—See ALTERING PRAYER OF PLAINT wig 


DECREE FOR DISSOLUTION OF MARRIAGE—See MARRIAGE, DISSOLUTION OF— 
Drrence—See EXAMINATION OF ACCUSED AND CALLING ON ACCUSED TO ENTER 
ON 1S DZFENCE Sei 
DEFENCE WITNE*SES—Sce WITNESSES. 
“Directions” under Land and Revenue Act, 1876, distinguished from 
“Ruces” = eas sks re = ne 
‘DiscuaRGE OF AcCUSED—Criminal Procedure Code, s. 2137 (2;—See CHarce. 
~ = ——____—_.--———— Criminal Procedure Code,-s. 259. 

It is only in cas2s of non-compoundable offences that an accused can he 
discharged under section 259 in the absence of the complainant on the 
day fixed for the inquiry. 

King-Emperor v. Nga Aung Nyun ue eo 2 ” 
= — Criminal Procedure Code,s. 477—See APPLica- 

TION FOR FURTHER INQUIRY bi = a ius 

‘DISCRETION AND POWER OF HicH Court IN SECOND APPEAL—See MuTATION 








2. EE 





OF NAMES IN A REVENUE REGISTER —_ nus oe — 
‘ DisHonestLy, MEANING OF— se a +. “a 
DISMISSAL FOR DEFAULT, REVIEW OF ORDER OF—S¢e REVIEW OF ORDER OF 


se he 


DISMISSAL FOR HDEFAU LT sae sae nue 
-DisMIssiL OF COMPLAINT OR DISCHARGE OF ACCUSED, Power oF Macis- 


TRATZ TO REWPEN CASE AFrEK—Code of Criminal Procedure. s. go3 (expla- 
vation). 
The discharge of an accused or the- dismissal of a complaint is no bar to 
the institution of fresh procezdings otherwise than under section 4437, 
Code of Criminal Procedure. : 
Mir Ahmed Hossein v. Mahomed Askari, 1.L.R., 29 Cal.,726; Queene 
Empress v. Nga O Bok, P.J.. L.B., 169 ; and others followed. 
Nilvatan Sen v. Fogesh Chundva Bhattacharjee, 1.LR., 23 Cal., 983; 
Queen-Emp? ess v. Adam Khan, LLL.R., 22 All., 100; Queen-Empress y. 
Nga Po Nyein, (1895) 1 U.B.R., 48; and others dissented from. 
Empress v. Donnelly, \.L.R., 2 Cal., 405 ; Opoorba Kumar Sett v.Sreemutty 
Pyobod Kumary Dasst, (1893) 1 C.W.N. 49; and others referred to, 
King-Emperor v. Nga Pyu Di and others cite - = 
“DISPUTES ASTO IMMOVEABLE PROPERTY—Cri:ntnal Procedure Code, Chap, 
Xi/J—See Higu Court, JURISDICTION OF— we ; 
DrsavaLiricat'on ov MaGistRaTe—See TRANSFER OF CASE __,, ie 
‘DISSOLUTION OF MARRIAGE— See MarRwG8, DissoLuTIoN or— - A 
DisvTincTION BETWEEN SKCTIONS 109 AND 110—See SECURITY PROCEED- 


_INGS une +? “= fis, one rhe 
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Dirvorce—See Marrziace, Dissolution or— oe oon aid 
Divorce Act (IV o 1869), ss. 17, 12, 14—See Marriace, DissOLuTion or— 
Divorcs anp Marriace—See Buppaist Law: Marriace asp Divorce... 


E 


ENCROACHMENT ON GRAZING GROUNDS, Prosecurion ron—See Grazine 

GROUKDS ee = fee ‘ — ~ ee o/ 
Esrats or Cainwese Buppuisr Dyixc in Burma—law applicable—See 

INHERITANCE... a oo. wars wae ee 
Estate oF peceasep—See Succession Centiricare Acr (1€83,, s. 4 ta 
Evipence—See SETTLEMENT RECORDS AND MAPS, VALUE OF, AS EVIDENCE ,,, 
——_——_—-——administering oath to child-witnesses—See Oat «.. Fe 
Evipesce Act, s. 24—See Coxression, INDUCEMENT TO MAKE A— ete 
———s. 27—not a proviso to s. 24—See CONFESSION si 
——— s. gI— See ConFEssion MADE TO MaGisTRaTE, EVIDENCE oF— 














es s. 922—Sez MortGace on Sace eee _ ove 
s.Q2 (*)—See EVIDENCE OF ORAL AGREEMENT VARYING 

TERMS OF DOCUMENT = oe Lene oe ooo Cry 

“ EvipENCE,” Meanixc of—See FALSE EVIDENCE... one ves 


Evipence oF accomPLice—Criminal Procedure Code, s. 288. 
One of the accused in a dacoity case confessed, retracted his confession, 
and subsequently confirmed it. He was tendered a pardon and gave 
evidence as an approver before the committing Magis‘rate. In the 
Sessions Court he withdrew his confession and went back upon his 
evidence. The Additional Sessions Judge admitted his evidence before 

the committing Magistraie. 

Held,—that the action of the Additional Sessions Judge was jus:ified by 
the terms cf ssction 283 of the Code of Crimina! Procedure, In view of 
the corroborative evidence, conviction upheld and appeal dismissed. 

* Queen-Empress v Sunejee, 1.L.R., 21 All., 175 
Uueen-Empress vy. Nirma! Das and others, 1.L.R., 22 All, 445, referred to, 

Shwe Hnit y. Aing-Emperor ‘ sa0 nee ues 
OF AL OF Tiox—See BuppuisT Law: ADOPTION sits rs 
OF DECREE, PROPERTY WRONGFULLY SoLD 1n—See Civit Proce- 
DURE CoDE, Ss. 42 _ ee se = we 
——OF IDENTIFICATION, | 

It is seldom safe toconvict onthe evidence of a singlewitness as to 
identification, when the identification has been made after dark and the 

' witness has at first pyofessed to be unable to identify any one. 

Tha Zan y. Crown, 1 L.B.R., 292, referred to. 

Tha Hmu vy, King-Emperor “ne wes Li wei 
OF ORAL AGREEMENT VARYING TERMS OF DOCUMENT—Eoidence 
Act, s. 92 (5). 

A advanced certain money to Band C.on abond, On the face of the 
bond,B andC were jointly and severally liable for the amount. 
Subsequently A sued C for the amount, foregoing in his plaint his claim 

. on B on the ground that the latter could not be found. The Judge of 
the Court of first instance admitted oral evidence to prove that, by the 
custom of the trade, B was the principal debtor and C merely the surety, 

~ and holding that the abandonment of the claim against B had the effect 
of releasing C, dismissed the suit. 

Held,—that the learned Judge had erred in admitting oral evidence of a 
condition which was repugnant to and inconsistent with the express 
terms of the bond. 

Harek Chand Babu and others vy. Bishun Chandra Banerjee and another, 

1903) 8 C.W.N., 101, referred to. 

u Guleand one v. Maung Mo on oes — ‘te 
: — OF PREVIOUS CONVICTION— See PREVIOUS CONVICTION ove 
EXAMINATION OF ACCUSED—Criminal Procedure Code, ss. 244, 542: 537- 

The examination of the accused, prescribed by section 342 
Criminal Procedure, is imperative in all cases. 
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In a summons case, where the Magistrate did not examine the accused 
under section 342, nor hear him and take the evidence for the defence 
under section 244, 

Held,;—that the trial was invalidated by these omissions. Conviction set 
aside and retrial ordered. 

Nga Thet U y. King-Emperor; 2 L.B.R., 115, referred to. 

King-Emperor yv. Kyan Baw ‘ee ee sae 
EXAMINATION OF ACCUSED AND CALLING ON ACCUSED TO ENTER ON HIS 
DEFENCE—Criminal Procedure Code, ss. 342, 289. 

The accused was convicted of murder and sentenced to death by the 
Sessions Court, ‘The record did not show that he had been examined or 
called on to enter on his defence. 

‘Held,—that the omissions were not cured by section 537 of the Code of 
Criminal Procedure. 

Po Sein v. The Crown, ‘C.A. No. 214 of 1902 (unreported), and Oueen- 
Empress v. Imam Alli Khan, 1.L.R., 23 Cal., 252, referred to. 

Nga Thet Uv. King-Emperor oi ae ici 
Excise ACT, s. 5I. : 

A bond fide custodian of liquor is not liable to be convicted of unlawful 
possession under section 51 of the Excise Act. 

Emperor v. Gajadhar, (190~) 1.L.R., 25 All, as corsttee to. 

Ma Pi y. King-Emperor .., ase oon Te 


F 


FacTS DISCOVERED IN CONSEQUENCE OF CONFESSION—See CONFESSION see 
FALSE CHARGE AGAINST MAGISTRATE BY ACCUSED—See TRANSFER wF CASE 
FALSE CHARGE, SANCTION To PROSECUTE ssaailikd Workmans’s Breacu 

or ConTrRacT AcT = = “= 
FALsE EVIDENCE—statement before Revenue Officer. 

In order that a person making a statement to a Revenue Officer may be 
legally bound to speak the truth, it is necessary that the Revenue 
Officer should be acting in the discharge of some duty or in the exer- 
cise of some power imposed or conferred on him by law. 

A Revenue Officer to whom an application for a grant of land is made 
‘and who enquires into matters not specified in Rule 3 or Ruie 40 of the 
Rules under the (Lower) Burma Land and Revenue Act ; ora 

* «+? Revenué Officer enquiring~ into an- objection to the'issue of an order 6f 

'- ==> -evietion amder-Rule-52 ‘of these Rules, is not proceeding in the discharge 
of a duty imposed, or in the exercise of a power conjerred, by law ; 
and a charge of giving false evidence in respect of statements made in 
such enquiries will therefore not lie. 

Meaning of “ witness,’’ “ evidence,” considered with reference to section 3 
of the Indian Evidence Act and section 5 of the Indian Oaths Act. 

* Rules” and “ Directions ” under the (Lower) Burma Land and Revenue 
Act distinguished. 

King-Emperor vy. Pakiri ‘ie ’ be 

FATHER’S OBLIGATION TO MAINTAIN CHILDREN—See ‘Matnrewance 

First OFFENDERS—See CREMINAL PROCEDURE CoDg, S. 562 G 

FOREIGN DEFENDANT, SUIT aGAINST—See JURISDICTION oF Civin CouRTS uN 
SUITS AGAINST ABSENT FOREIGNERS _... a5 _ 

FoREIGN WOMAN OF DIFFERENT RFLIGION, CHINAMAN MARRYING, AND 
CLAIMING TO ADMINISTER HER ESTATE AFTER DEATH—S¢e CHINESE 


Law fe Pie 
FOREIGNERS, JURISDICTION or C1viL Courts IN SUITS AGAINST ABSENT— 


See Jurispiction oF Ciyit CouRTS IN SUITS AGAINST ABSENT 


= FOREIGNERS one itn oss Cre 7 ifm ine 
FORGERY OF CLATIFMICATE PURPORTING TO BE MADE BY A PUBLIC SERVANT 


AND USE AS GENUINE—ss. 466, 471,/ndian Penal Code. 
Alteration of name and age in an Educational certificate and use thereof 
by the person altering to obtain an official appenitment, which the officer 
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appointing would have withheld if he had known of the alterations, 


constitute in the absence of satisfactory explanation offences under . 


sections 466 and 471, Indian Penal Code. 


Nga Pye v. King-Emperor ... ~ ve oes tee 
-ForRM OF SUIT FOR SHARE OF INHERITANCE—S¢e SUIT FOR SHARE OF INHERI« 


TANCE. ‘is ses ee she <6 
FURTHER EVIDENCE—Remand by Appellate Court for—ss. 566, 509, Crvil 
* Procedure Code—See JURISDICTION... ose ose eee 
FURTHER INQUIRY—into case of accused person discharged, Criminal Pro» 
cedure Code, s. 437—practice of Chief Court—See APPLICATION FOR 
FURTHER INQUIRY see aut see ove ee 


G 


“GaMBLING ACT, ss. 3 (A), §, lo—Village headman—coins. 
A village headman is not empowered to arrest people whom he finds 
gambling in a public place, nor can the police take cognizance of such 
__ aase on a headman’s report. 
Coins found on the persons of gamblers are not necessarily instruments of 
gaming. 

King-Emperory vy. Vga Thu Daw one ves oe oa 
Ss. 5, 10—See GAMBLING IN LICENSED TODDY-SHOP oe 
_ ss. 6 (3), 6°(4), 14—See Search py Districr SuPERINTEN- 

DENT OF POLICE IN COMMON GAMING-HOUSE ves ve we 
——ss.6 (4), 14—Meaning of term “report”—duty of Police 
under $. 6. 

The expression “ report ” in section 14 of the Gambling Act includes an 

report of a Police officer, and not only the report prescribed by section 6, 
sub-section (4),in cases where a house has been searched under a 














Warrant. 
Duty of Police in proceedings uuder section 6 of the Gambling Act 
explained. 
__ King-Emperor v. Po Thin, 2 L,B.R., 146, referred to. 
Paung Nga v. King-Emperor. ove ae ore oe 
ss, 17—See SECURITY PROVEEDINGS ~ sie ant 








‘GAMELING IN LICENSED TODDY-sHoP. 
A licensed toddy-shop is not a “ place to which the public have access” 
. within the meaging of sections 5 and 10 of the Burma Gambling Act 
. {lofi899), gS 


Maluba Mariah ‘and others v. Queen-Empress, 4 B.L.R., 99; Ex-parte 


Freestone, L.J. 25 Exch., p.120; Queen-Empress v. Nga Hmat Gyt, 
5.J., L.B., 317; Langrish y. Archer, L.R., (1882), 10 O.B.D., 44; 
Powell v. Kempton Park Race Course Company, (1897) 2 Q.B., 242, and 
(1899) A.C. 143; referred to. 


Ah Kon Ve King-Emperor an eee 2 oe oe Lali 
paeil GROUNDS—Prosecution for encroachment on—proper method of 
ridi. 


The report of a Revenue Surveyor is a complaint and not on the same 
footing as a Police Report. if the Magistrate proceeds under clause (a) 
of section 190, sub-section (r), of the Code at Criminal Procedure, he 
must examine the complainant thoroughly. He can only proceed under 
clause (c) if specially empowered and is bound by the provisions of 
section rgr. Before issuing process the Magistrate should endeavou 
to ascertain if the grazing ground has been finally demarcated under 
Rule 68 of the Rules under the Lower Burma Land and Revenue Act, 
and whether its boundaries are defined by visible marks or are otherwise 
well-known. A plea that the accused did not know that the land which 
he cultivated was in a grazing ground is a good ground of defence 
and although the burden of proving it is on the accused, it must be 

_ investigated, 

King-Emperor v. Po Chon ,,, - 


Guardians anD Warps Act, VIII or 1890—suit for custody of ‘minor —See ? 


_ JURISDICTION —,,, a i oie ae as 
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H 
Pages. 
Heap, [nyurizes To—See MuRDER vs one sss aoe 125 
Hiexu Court, POWER AND DISCRETION OF, IN SECOND APPEAL TO AMEND i 
PRAYER OF PLAINT—See MUTATION OF NAMESIN A REVENUE REGISTER ... 4. 
Hicu Court, Powzr oF, 1n REvision—Criminal Procedure Code, Chap. 
XII, s. 435 (3). = 
A High Court not appointed by Royal Charter is barred by sub-section 
(3) of section 435 of the Code of Criminal Procedure from interfering 
on revision in proceedings taken under Chapter X11 of the Code. 
Pandurang v. Govind, (1900) 1.L.R., 24 Bom., 527; Laldharz Singh and 
others v. Sukdeo Narain Singh, (1Go0) 1.L.R., 27 Cal., 892; Arisnna 
Kamini vy. Abdul Fabbary,6 C.W.N., 737; Hurbullubh Navain Singh 
v. Luchmeswar Prosad Singh, (1899) |.L.R., 26 Cal., 1£5; Sri Mohan 
Lhakur v. Narvsing Mohan Thakur, (1900) I.L.R., 27 Cal., 259; 
Krishna Kaminz vy. Abdul Fabbar, (1903) 1.L.R., 30 Cal., 155 ; Dewan 
Chand vy. Queen-Empress, (1899) 34 P.R. Cr.,5; Dhani Kam v. Bhola 
Nath, (1902) 37 P.R.Cr..59; Pandurvang Govind Pujari, ~(1901) 
; I.L.R., 25 Bom., 179 ; cited. 
Raj Chundroa y. Po Sein ae F che is us 230 
— -——-— Criminal Proceduve Code, s. 439 (§). 

Sub-section (4) of section 439, Criminal Procedure Code, does not debar 
the Chief Court from dealing with a case on revision reported by the 
Sessions Judge or District Magistrate of his own motion and not on the 
application of the accused who could have appealed but did not do so. 

King-Emperor v. Appulsawmy ‘iva = vas ar 
————— UNDER SECTION 622 OF THE CIVIL 
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PROCEDURE CoDE. 

The District Court rejected an application to sue as a pauper, on. the 
ground that the suit which it was desired to bring was barred by limit- 
ation. The Court did not find that applicant was not a pauper. 
Applicant applied to the Chief Court for revision of the order of the 
District Court, under section 622 of the Code of ‘Civil Procedure. Res- 
pondent contended that the Chief Court had no power to revise, and 
relied on the ruling of the Privy Council in the leading case of Amir 
Hassan Khan vy. Sheo Baksh Singh, (1.L.R., 11 Cal., 6). 

Hield,—after consideration of the ruling of the Privy Council in the light 
of subsequent decisions of the High Courts that where the lower Court 

* has applied its mind to the case “and duly Considered ‘the facts and the 

.. law applicable, then, although its-deécision may.be erroneots, the error 
cannot be corrected on revision ; but that if the lower Court has failed 
to take into account some propcosition of law orsome material fact in 
evidence, it has acted illegally and its decision may be revised. 

Amir Hassan Khan vy. Sheo Baksh Singh, (1884) 1.L.R., 11 Cal.,6; Har 
Prasad v. Fafar Ali, (1885) 1.L.R., 7 All, 345; Sew Bux Bogla v. 
Shib Chunder Sen, (1856) 1.L.R., 13 Cal., 225; Badami Kuar vy. Dinu 
Rat, (1886) 1.L.R., 8 All. 111; Venkubat v. Lakshman Venkoba Khot, 
(1887) 1.L.R., 12 Bom., 617; Fugobundhu Pattack v. Fadu Ghose 
Alkushi, (1887) 1.L.R., 15 Cal., 47; Chendasapa v. Lakshman Ram- 
chandra, (1893) I.L.R., 18 Bom., 369; Mohkun Bhagwan Ramanuj 
Das v. Khetter Mont Dassi, (1896) 1 C.W.N., 617; Mathura Nath 
Sarkar v. Umesh Chandra Sarkar, (1897) 1 C.W.N., 626; Raghu Nath 
Gujrati v. Rat Chatraput Singh, (1897) 1C.W.N., 633; Debo Das v. 
Mehunt Ram Charn Das Chella, (1898) 2 C.W.N., 474; Enat Mondul 
v. Boloram Dey, (1899) 3 C.W.N., 581 ; Koss Alston vy. Pitambar Das, 
(1903) 1.L-R., 25 All., 509; Magne Ram v. Fiwa Lal, (1885) I.L.R., 
7 Al., 3395 Chattarpal Singh v. Raja Ram, (1885) 1.L.R., 7 All., 661; 
Manisha Eradi v. Styali Baya (1887) I.L.R., II Mad.,, +20; Kyris- 
tamma Naidu vy. Chapa .Vaidu, (1893) I.L.R., 17 Mad., 410; Sundar 
Singh v. Doru Sankar, (1897) I.L.R., 20 All., 78; Kamvrakh Nath 
vy. Sundar Nett, (1898) LLR., 20 All., 290; Krishna Mohini Dossee 
v. Kedarnath Chuckerbutty, (1888) 1.L.R., 15 Cal., 446; Raghu Nath 


oh ‘ 
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ware  TOIMPRISONMENT .. n° see-s3- 
_inpian Arms Act—See Arms AcT.. 


INDEX. | 


Sahai v. Official Liquidator of the Himalaya Bank, (1893) 1.L.R.,15 
All. 139; Madhavrao Ganeshpant Ose v. Gulabbhat Lallubhat, (1898) 
ILL.R., 23 Bom., 1773 sols Chetty v. Chokalingam Chetty, (1894) 
P.J., L.B., 61; Ma Taw U vy. Ma Ngwe, (r890) P.J., L.B., 548; 
Ma Shwe Thaw y. Ma Shwe Ywet, (Civil Revision No. 53 of 1903 
. ea ap aa ; considered, 
Zeyay. MiOn Kra Zan ws ‘sn 


-Hies Court, Practice oF, IN ADMITTING APPLICATIONS—See APPLICATION 


FOR FURTHER INQUIRY - igs _—* 
S. 339 (3) OF THE Cope 


——SANCTION OF, TO PROSECUTE UNDER 





- oF CriminaL Procepure—See SANCTION TO PROSECUTE — oe 
HIGHER PUNISHMENT, REFERENCE OF CASE FOR—See REFERENCE FOR 
HIGHER PUNISHMENT ane wes ee ee oie 
Huspanp—Power of, to act on behalf of his wife, does not include the right 
to sign ‘promissory notes—s. 27, Negotiable Instruments Act-—See 


Promissory Note eae 1 os wor, ste 
* ~ I | = 
IDENTIFICATION, EvIDENCcE OF—See EVIDENCE OF IDENTIFICATION _ ssh 
ILLEGAL ARREST,—<An illegal arrest does not necessarily invalidate a trial. 
Crown v. Nga Thu Daw and others a. on tne 


ILLEGITIMATE CHILD INHERITING—See Buppuist LAw : INHERITANCE ,,, 
rata IN DEFAULT OF SECURITY, S. 123, CRIMINAL PROCEDURzZ 

ODE. 

“ Sentence of imprisonment.” 

The word “ sentence ” in section 396 or section 397, Code of Criminal 
Procedure, does not include an order of committal or detention under 
section 123, Code of Criminal Procedure. 

Queen-Em press v. Diwan Chand, (18y5) P.R. Cr. No. 14; Queen-Empress 

_v. Tulshya Bahivu, (1898) Ratanlal, p. 970; Queen-Empress v. Shwe 
Byo, S.J., L.B., 364 ; followed. 

Queen-Empress v. Nga Kyon, 1.L.B.R., 14, referred to. 

_ Queen-Empress v. Pandu Khandu, (1895) Ratanlal, p. 774, dissented from. 
King-Emperor v. Nga Po Thin ms wwe — me 
See SECURITY TO KEEP THE PEACE, 
IMPRISONMENT, WHIPPING IN ADDITION TO—See WHIPPING IN. ADDITION 





ceo nf oie ‘he 


Inpian Contracr Act—See Contract AcT. 
Inp1an Divorce Act—See Divorce Act. 
InpDian Evipence Act—See EviGbence ACT. 
InpDian Limitation Act—See Limirarion Act. 
Inp1an Oatus Act—See OaTus Act. 

InDIAN Pena Copze—See Penat Cope. 

Inpian Stamp Act — See Stamp Act. 


INDUCEMENT, THREAT, OR PROMISE—See CONFESSION ee eee 
INDUCEMENT TO CONFESS—See CONFESSION, INDUCEMENT TO MAKE A—ve 
INFRINGEMENT OF TRaDE MaRK—Sve TRADE Marks ove one 


INHERITANCE—See Buppurst Law. 
estate of Chinese Buddhist dying in Burma—law applicable. 

In a suit for a share in the estate cfa Chinese subject professing the 
Buddhist faith who dies in Burma after having acquired a domicile 
there, the plaintiff must show that he is entitled to share under the 
customary law applicable to Chinese Buddhists. 

Section 13, Burma Laws Act, 1898, discussed. ~ 

fiong Ku vy. Ma Thin, S.J., L.B., 135; Ma Tin y. Doop Raj Burna, Chan 
Toon, L.C., Vol. I, p. 370; Pirthee Singh v. Mussamut Sheo Soonduree, 
8 W.R., 261 ; Suvendra Nath Roy v. Hivamant Barmunt, 1 Beng. L.R. 
(P.C.), 26; Ma Sa Yiv. Ma Me Gale, 7 Agabeg's Reports, a95, and Ma 
Mein Gale vy. Ma Kin; referred to, 

one Lan vy. Ma Gy: and others ane = one ina 
: FoRM OF SUIT FOR SHARE OF—scé SUIT FOR SHARE OF INHERI+ 
TANCE one re ole ae oan Ld 
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InsuncTiow—See Crvit. Procedure Cone, s. 492 soo 
APPLICATION Sh A i ad Civit Procepursg C om, ss. 

492, 494, 503 ** ane “a = ‘om 
— ————T0 RESTRAIN—See DécLaraTion oF TITLE — coe 

TO RESTRAIN FROM INFRINGEMENT OF , TRADE MARK— See 

TRADE Mins or mate aii waa ‘ia 
INJURIES To HEAD—See MurbDer : = és. 
INSTRUMENTS OF GAMING— See GamBLING Acr, ss. 3 (a), 5, 10 eee 

INT BNTION—See Murvrr uae aoe 


INTENTION oF |LEGISLATURE—See Muntcrpa Acr, Ss. 133, 160 —— 
INTERPRETATION OF SECTION 533 OF THE Cope of CRIMINAL PROCEDURE 











—See CONFESSIONS we wee wee 
562 or THE Cope or CrimiNAL PROCEDURE 
—See CRIMINAL PROCEDURE Conk, s. 562 tee aa ee 


INTERPRETATION OF TERMS - Sce MUNICIPAL ACT, 5S. 133, 160 .., 
pe Sée GAMSLING IN LIG@NSED TODDY -SHUP 
InTroxicaTlon—See MURDER «.. | es ee sits 


os 
JOINDER or cHARGES—Code of Criminal Procedure, ss. 2373, 234, 235, 236. 

Per curiam.—Misjoinder (t.e., illegal joinder) of charges invalidates a 
trial, and is not curable under section 537, Code of Criminal Procedure. 
The: joinder at one trial of char rges of forgery and criminal misappropria- 
tion committed in the course of one transaction with another forgery or 

another criminal misappropriation committed in the course of another 

transaction is illegal, because there is no section of the Code of Criminal 
Procedure under which the forgery in the one case could be joined with 
the misappropriation in the other case. 

Per Irwin, .—\f three or more charges are such that every combination 
of two of them is justified by some section of the Code, the joinder is legal. 

Per Fox, F.—No joinder is legal unless every combination of two of the 
charges is justified by one and the same section of the Code, 

Queen-Empress vy. Mulua, (:892) 1.L.R., 14 All., 502, referred to. 

i: vlan mati Ayyar v. King-Emperor, (1902) I1.L.R., 25 Mad., 61, fol- 
owed, 

Maung Lun Maung v. King-Emperor ate. EO eee 
———Indian’ Penal Code, 85. 379," 215—Code of Criminal 
Procedure, s. 235 (1).- ES enn 

The accused, for a watification, brought and returned stolen cattle two 

' days after the theft. 

Afeld,—that joinder of charges and separate convictions under sections 

379, 215, were legal and proper. 

Crown v. Nga Shein, 1 L.B.R., 203, dissented from. 

King-Emperor vy. NgaTo ... ous ae 
joint trial of accused — - theft aah receiving or disposing 
of stolen oe ndtan Penal Code, ss.-379, 411, 414—C? viminal Proce- 

dure Cede, ss. 233, 239. 

As proximity of time between two acts does not necessarily constitute them 
parts of the same transaction, so an appreciable interval of time between 
two acts otherwise connected, does not prevent them from continuing to 
be parts of the same series of connected events. 

While therefore it is legitimate to régard theft and the disposal of the 
proceeds ordinarily as parts of the same transaction, the propriety of 
trying the actual thief and the dishonest receiver in one trial should 
depend upon the circumstances of each case. 

Queen-Exipress v. Sakharan, Ratanlal, 449; In ve A. David, 6 C.L.R,, 
Henderson, 245 ; followed. 

Nea Ta Pu and others y. Ki ng-Emperor eas ene 
JOINT CHARGES, Ss. 239, CRIMINAL PROCEDURE Cope—See | aoe TRIAL OF 

ACCUSED i asi 
JomnT FAMILY PROPERTY—article 127, ‘econd schedule of Li mitation Act. 
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The terms “ joint family property ” in article 127 of the second schedule 
do not apply to property held jointly by members of a Burmese Buddhist 





family. 
Ma Nyein Aung v. Ma So, P.J., L.B., 530; Jssur Chunder Dossy, Juggut 
Chunder Shaha, (1882) 1.L.R. 9 Cal.,: 79; Keshav Fagannath 
- v. Narayan, (1889) I.L.R., 14 Bom., 236: Sheikh Asud Ali Khan vy, 
Shetkh Akbar Ali Khan, (1877) 1 C.L.R., 364 ; referred to. 

Ma Ye vy. Maung Hlaw and others a oe aren wit 
eel PROPERTY—- See MORTGAGE tes ‘os on nee 
OINT TRIAL OF ACCUSED— See JOINDER OF CHARGES .,.. oe e 

* Same transaction ’—Code of Criminal Proctdure, 
S. 239. 


The police sent up two accused, A and B, separately, A charged under 
section 224 with causing hurt toB, andB under section 326 with 
causing grevious hurt to A, Jhe Magistrate enquired into the case 
against both accused jointly, and finding that the evidence against B 
was insufficient discharged him and examined him as a witness against 

, _ 4, who war convicted. 

. #eld,—that since it was proper to take the evidence of A against B, as.well 
as that of B against A, the diferent offences were not committed in the . 
same transaction, and separate inquiries should have been held against 

Pris species 7 aa g 
ween-Empress vy. Nea Aung Ayun,1 L.B.R., 56; Gueen-Empress v. 
Chandra Bhinys, ‘LR. ae Oak kn F 

In the matter of David,5 C.L.R., 574, and Nga Aung Bwin vy. Queen- 
Empress, P.J., L.B., 536; referred to. 

Nga Tha Dun Aung v. King-Emperor ae res ne 

JuDGce oR MAuISTRATE PERSONALLY INTERISTED. 

A Judge who has directed a prosecution should not hear the appeal of 
the accused when convicted, even although it is not against the con- 

__.viction but only against the severity of the sentence. 

Mussammat Sharina v. The Empress, (184). +.R. Crim., 92; Queene 
Empress y. Pa Iwe Wa, (1836) 1 U.b.R., 23 referred to. 

King-Emperor v. Htuktalwe ii vs 

JUDGE PERSONALLY INTERESTED IN SUIT 1N HIS CoURT. 

When a Judge feels himself to be personally interested in a case in his 
Court, the procedure prescribed by section 33 of the Lower Burma 
Courts Act, i900, should be observed. ~ 

+ Loburt Domini-and-wthers vy. Assam Railway, (1884) I.1.R., 10 Cal., 
‘915 3 Aloo Nathz v..Gagubha Dipsangji,+1895) 1.L.R.,-19 Bom, €08 ; 
referred to. 


re eon 


Maung Mov. Po Min Sis on ; see a 
JUDGMENT OF aCauITTaL, APPEAL BY [LoCaL GOVERNMENT PROM-—See 
APPEAL BY LoCaL GoveRNMENT FROM JUDGMENT CF sCQUITTAL we 


JURISDICTION—case tricd by Court of highy grade thon that ordinarily 
having jurisdiction—Court in which appeal should be brought—Ciril 
Procedure Code, ss. 15,-25, 578—remand by Appellate Conrt jor 
Jurther evidencc, ss. 566, 569. 

A suit of value less than Rs, eco was, with consent of parties, transferred to 
the Subdivisional Court, which gave judgment for plaintiff. Appeal 


was made to the Divisional Court, which framed certain issues and 


directed the Township Court to take evidence and record findings on 
them. On the evidence so recorded, the successor of the former Judge 
of the Divisional Court dismissed the plaint. ae 

fei eld,—on second appeal, that the first appeal was rightly brought in the 
Divisional Court and that the remand of the case to the Township 
Court, if irregular, was not sucha material irregularity as to justify 
interference. © , 

Pachani v. llahi Bakhsh, \.L.R., 4 All. 478; Peary Lcll v. Komal, 1.L.R., 
6 Cal., 30; Ledgard y. Bull, 1.L.R., 9 All., 191 ; Matra Mondal v. Hari 
Mohun, 1.L.R., 17 Cal., 155; Ram Narain v. Parmeswar, 1.L.R., 25 
Cal., 39 ; Velayudam v. Arunachala, 1,\..R., 13 Mad., 273; Chandulal 
v. Awa » I.L.s., 21 Bom., 351; referred tv. 

Maung Hme Buy Maung Shwe Hmvin and others oes nee 


XX 
Page, 


184 
167 
19 


106 


302 


28r 


393 


117 


xX INDEX, 


JurispicTion—Lowey Buyma Courts Act (VI of 1900), s. 25—Civil Procedure 
Code, s. r1—sutt of which it ts not possible to estimate the money value— 
Guardians and Wards Act, VIII of 1800. | 

Under section 25 of the Lower’ Burma Courts Act, 1900, the Township 
Court has jurisdiction to hear and determine any suit of a value not 
exceeding Rs. 500. It is not possible to estimate the money value 
of a suit for the custody of a child. Such a suit cannot therefore be 
regarded as beyond the pecuniary jurisdiction of a Township Court 
and will lie in that Court, except where it would have the effect of 
contesting an order made under section 25 of the Guardians and 
Wards Act. 

Krishna y. Reade, (1886) 1.L.R., 9 Mad., 31; Sharifa v. Munekhan, 
(1gor) I.L.R., 25 Bom., 574; Mussamat Harasundari Batstabi v. 
Mussamat Fayadurga Baistabi, (1870) 4 B.L.R., Appendix 36; 
Kristo Chunder -Acharjee v. Kashee Thakooranee, (1875) 23 W.R., 
340; Ghasita v. Wasira, (1897) 32 P.R., F.B. No. 10; referred to. 

Ma Shwe Ge v. Maung Shwe Pan een one a see 


value of suit—Couvt of lowest grade. 

A District Court has jurisdiction to try any suit, however great or small 
its value. Section 15 of the Code of Civil Procedure, which requires 
that a suit shall be instituted in the Court of lowest grade competent to 
try it, is merely directory, andif a District Court tries' a case which 
should have been tried by a Township Court, the decree is not liable to 
be reversed for want of jurisdiction. ‘ 

__. Suffeoollah Sircar vy. Begum Bibi, (1876)25 W.R.,219; Nidhi Lail v. 
Mashar Hussain, (1884) 1.L.R., 7 All., 230; Ramayya v. Subarayudu; 
(1890) I.L.R., 13 Mad.,25; Velayuddan v. Arunachala, (1890) I.L.R., 
13 Mad., 273; Krishnasami y. Ranakasabai, (1891) 1.L.R., 14 Mad., 
183; Augustine v. Medlycott, (1892) I.L.R., 15 Mad., 241; Gomachun- 
dva Patnikudu v. Vikiama, (1900) 1.L.R.,23 Mad., 367; Matra 
Mondal vy. Hari Mohum Mullick, (18j0) ILL.R.,17 Cal., 155; Maung 
Aime Bu v. Maung Shew Anyin, 2 L.B.R., 117; referred to. 





Shwe Ye y. Maung Hla Gyaw ens a sis con 


eee OF Civil CouRTS IN SUITS AGAINST ABSENT FOREIGNERS— 
Civil Procedure Code, ss. 17, 89, 90, Chap. XXVIII, 

The Code of Civil Procedure makes provision for suit against foreigners 

~ got resident in British India, and a Court is bound to entertain such a‘ 

suit if the cause of action has arisen within the local limits of its jurisdic 


tion. 
sae be and Indian law distinguished, and effect of decree in such a suit 
iscussed 


Rambhat v. Shanka Baswant, 1.L.R., 25 Bom., 528; Moassin Hossain 
Khan vy. Raphael Robinson, 1.L.R., 28 Cal., 641 ; Whaley v. Busfield, 
L.R., 32 Ch. D., 123; followed. Kassim Mamoojee v. suf Mahomed 
Sulliman, 1.L.R,, 29 Cal, 509; Gurdyal Singh v. Raja of Faridkot, 
ILL.R,, 22 Cal., 22a; Dicey’s Conflict of Laws; Story’s Conflict of 
Laws ; referred to. 

Cooverjee Ladha v. Suleman Ismail & Co. ae = = eee 
JurispicTion oF CourT—to entertain regular suit not barred by proviston of 
special remedy. , 

The provision of a special remedy (as in section 25 of the Guardians and 
Wards Act) does not bar the jurisdiction of the Courts to entertain a 
regular sult. ; ; 

Ramjiwan Maal v. Chand Mal, (1885) I.L.R.; 7 All., 227; and Kishore 

-' Mohun Roy Chowdhry v. Chunder Nath Pal, (1887) 1.L.R., 14 Cal. 
644; referred to. 











Ma Shwe Gey. Maung Shwe Pan wwe ae 6) le ses 
-———PASSING FORMER JUDGMENT,* POWER TO INQUIRE 
inTO—See RES sUDICATA, PLZAOF— ..,. ‘xs vee ee 


Jurispicrion or Hick Court—See Hien Court, Power or—. 
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®, 
% 
Meanie AND APATITTHA CHILDREN—See BUDDHIST Law ine bee 


™~ L 
hy wnt AcauIsITION Acr (I op 1894), ss, 18, 19, 


hen a reference is made tothe Court under section 19 of the Land | 
Acquisition Act (I of 1804), the proceedings in the Court areintended:tto- «~ 


constitute a separate inquiry and must terminate with a specific award. 
A mere dismissal of the application is not contemplated by the Act. 








S. 7. Macintyre v. The Secretary of State in Counerl see one 
Lanp AnD Revenue Act, 1876—“ Rules” and “‘ Directions” distingiuished— 
false statements before Revenue Officer—Ste FALSE EVIDENCE eve 
— Rule 69—See GRAZING GROUNDS owe 

LanD, SEPARATE OWNERSHIP OF, AND OF THINGS ON LAND— See SEPARAT 
OWNERSHIP oF LAND AND OF THINGS ON LAND oo ee ane 


-LanD sutt, Lower Burma Courts Act, s. 2, 
A suit in respect of eeneiny crops on land may be a “land suit” for the 
‘z pespoms of section 2 of the Lower Burma Courts Act. 
a 


HAV: Ma U oe one ane bie oie 
‘LANDLORD AND TENANT— Sve CLAIM FOR USE AND OCCUPATION 4, — 
Legal Practitioners Act, s, 41—See ADVOCATE ... avs eve 
‘LETTERS OF ADMINISTRATION—See Cutnese Law ..,, a 


ciston between two rival claimants, both 





legally qualified to obtain them 











holdey misappropriating estate—remedy— 
See PROBATE AND ADMINISTRATION ACT ioe oe obi 
LIABILITY OF SURETIES—See SECURITY BONDS nae ove bes 
LIBELS ON THE ADMINISTRATION OF JUSTICE—See ADVOCATE ... vik 
‘LIMITATION—sutt for iniunction to restrain from infringement of trade 
marks—See TRaDE Marks ... a ons ste ots 

——suit by co-heivs for share of land—Limitation Act, second 

schedule, articles 123, 127, 142, 144. 

Plaintiff, defendant, ard other co-heirs became entitled 13 years previous to 
the suit to share between them certain land inherited from their parents. 
Throughout the thirteen years and up to the time of the suit defendant 
and her husband (deceased before the.suit), remained in possession of 

_ theland. Plaintiffs received no benefit from it and there was no evidence 
& any agreement between them and defendants touching the occupation 
of it. \ 

feld,—that plaintifis’ suit for a share was barred by limitation under 
article 144 of the second schedule of the Limitation Act, 

Ma Ye y. Maung Hlaw one ant ots ote on 
‘LimM1TaTION Act—See Buppuist Law : INHERITANCE eae one 
: ——s. 4—See APPRALS vas , 
S. 5 (PROVISO) — Sufficient cause.” 

An erroneous assumption that a suit isone of a kind in which no seconc 
appeal lies is not “ sufficient cause,” in the sense of the proviso to sec+ 
tion 5 of the Indian Limitation Act, for extending the period within 
which the second appeal may be presented. 

In ve Manchester Economic Building Society, (1883) L.R., 24 Ch. D. 
488 ; fuvo Chunder Roy v. Surnamoyi, (1886) 1.L,R., 13 Cal., 266; 
cited. ’ 

Krishna v. Chathappan, (1890) I.L.R., 13 Mad., 260 ; Corporation of the 
Town of Calcutta y. Anderson, (1884) I.L.R., 10 Cal., 445 ; followed. 

Bechi v. Ahsan Ullah Khan and others, (1890) I.L.R,, 12 AIL, 467, 
dissented from. 

Maung Han vy. Su Yah — as ea ‘a ane 
A tS, 20——meaning of ‘as of right ’—See RIGHTS-OF-WAY «+5 
—~ScHEDULE II, ARTICLES 123, 127, 142, 144—See LimrraTion 
Lt ee SCHEDULE I], ARTICLES 142, '44 sa sau ‘a 
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LIMITATION, QUESTION OF, NOT RAISED ON FIRST APPBAL—See APPEAL .,., 


Loca GOVERNMENT, APPEAL BY, FROM JUDGMENT OF ACQUITTAL— See ° 


APpgaL By Locat GovERNMENT FROM JUDGMENT OF ACQUITTAL ese. 
Lower Burma Courts Act—See Courts Act. 
‘Lower Burma LAND AND REVENUE Act—See LanD AND REVENUE Act. 


M 
Micretars, DISQUALIFICATION or—See TRANSFER OF CASE... ete 
MacisTRaTe OR JUDGE PERSONALLY INTERESTED— See JuDGE OR MaAcis- 
TRATE PERSONALLY INTERESTED a ses 
MAGISTRATE PERSONALLY INTERESTED—See CRIMINAL PROCEDURE Cops, 
S, 556 ite os 7 e448 ine 


Macistrats, PowrER OF, TO REOPEN CASE AFTER DISMISSAL OF COMPLAINT 
OR DISCHARGE OF ACCUSED—See DISMISSAL OF COMPLAINT OR DISCHARGE. 
OF ACCUSED ne Pr 

MAGISTRATE REFUSING TO SUM MON WITNESSES FOR DEFENCE—Sve ‘Witwneses 

MAGISTRATE REVIEWING HIS OWN SENTENCE—S¢e SEARCH py DISTRICT. 
SUPERINTENDENT OF POLICE IN COMMON GAMING-HOUSE ane ke 

MAGISTRATE SUCCEEDING ANOTHER—S¢e PART-HEARD TRIAL ~— ,.. 


ManomMEpDAn Law—power of widow to alienate estate—rights of attaching 


creditor. 
A, a Mahommedan widow with minor children, who-was sued by 'B for a 


debt due to him by her deceased husband, sold-the- estate -remaining 
at her husband’s death toC. B obtained a decree, and sought to.attach 
the property. 
feild, —that asa Mahommedan widow has power to. alienate. only her own 
share, t.¢., one-eighth of the estate remaining at her husband’s. death, 
B had the right to attach seven-eighths of the estate in C's hands. 
Sivcar, Mahommedan Law Lectures, 1873, pp-,477, 478; Land Mortgage 
Bank, Limited v. Roy Lutchmiput Singh,3 C.L.R.» 4473 Land Mort- 
gi e Bank v. Bidyadhari Dusi, 7 C.L.R.,.460; Syud Bagayet Hossein 
Joli Chund,I.R., § LA,, 2113 referred to. 
Mohindra Kumer Chakravats v: ‘Kyaw Za Pru PF ‘ine sau 
om —————widow with minor children—puardianship of property. 
A Mahommedan mother has no right to the guardianship of the pro- 
rty of -her minor-children unless ishe. has. beén appointed -by the 


a 





urf... 
Mohindra Kumer Chakravatt v. Kyaw Za Pru ~ .,. 
Mia ace wife refusing to live with husband father? $ Chligation 40 
maintain childyen—Criminal Procedure Code, s. 488. 

The obligation to maintain a child unable to maintain itself is a statutory 
obligation, and the father is not released from it by the fact that the 
mother refuses to live with him. 

Maung Kin vy. Hnin ¥1, S.J. L.B., 114; ZLal:Das v. Nikunjo Bhaishi- 
ani; 1.L.R.,4-Cal., 3743 Kariyadan Pokkar-v. Kayat Beran Kuti, 
1B. 19 Mad., 461; Ma Gy: v. Maung Pe, 1 L.B.R., 126; Ma 
finin Byui Vv. Maun, Myat . xz, 8 Bur. L. B., 96.; referred to. 


- Maung San Alay. Ma On Buin as se 
MAticious PROSECUTION—Swit for damages for - See Damaces Yor MALICIOUS 
PROSECUTION... wee 0 one 
Mars, VALUEAS EVIDENCE— See SerTLEMENT RECORDS AND: MAPS, : VaLue: oF, 
AS EVIDENCE ee see ‘ee one ose 
Marriace—Chinaman marrying foreign womdn.of different religion—See 
Cainzse LAW ww on vee Se 


Marruc# anp. Divorck—See Buppsisr Law :.-MaRRIaGEAND Divorce: 
Marrzace, D:ssoLuTion oF—application for confirmation of decree—Indian 
Divorce Act, s. 17 (ust clause)—ss. 12, 14. 
An application for confirmation of-decree for dissolution of. marriage-is 
not necessary in order to znable the High Court to take action under 
section 17, Indian Divonce Act. 
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_. A decree for dissolution of marriage cannot be passed without enquiry 
a “y _jpto, and'evidence to prove the facts alleged by the petitioner. 
. Stmmonds v. Simmonds and one, Civil Reference No. 2 of 1890; Powell v. 
“- Fowell and one, Civil Reference No.2 of 1898; Culley v. Culley, 
~, LL.R..1o All, 559, and Bat Kanku v. Shiva Trya, \.L.R., 17 Boni. 
. - 624; referred to. ; 
‘ Samcel v. Nathaniel alias Avarenji and another... sig aa 
ING OF TERM “ REPORT” 1n ss, 6 AND 14 OF THE GAMBLING AcT—See 


eo 
* 
- 2 


GamBuine Act, ss. 6 (4), 14 one —_ ae re 
MEMORANDUM OF APPEAL— See APPEAL. 
METHOD. OF TRIAL—See GRAZING GROUNDS + Mee tee ‘aie 
Minor—See SECURITY PROCEEDINGS oe wes dee i 





: Suit for custody of—See JURISDICTION “is * je oe 
Minor cHILDREN—Pyvoperty of—under Mahommedan Law—See Maxom- 
_ MEDAN Law ove es 4 dion Fe oe : 
Miscuier—Indian Pengl Code, s. 425—cattle damaging’ crops. 

The owner. of cattle which stray on another person’s paddy land: does not 
commit the offence of mischief unless he caused them to stray with the 


aff he 


intention that they should damage, or with the knowledge that they 


- would be likely to damage the crop, 

King-Empevror v. Nga Luin and another =H ‘ = 
MIsJoINDER—See JOINDER OF CHARGES «-. ies i — 
Mortcace—of share of undivided joint property. | 

A sharer in undivided joint property may mortgage his share without 
prejudice to the rights of his co-sharers, = 
Ma On and others vy. Ko Shwe O and others, 5.J.,L.B., 378; Maung 
Hlaing v. Maung Tha Ka Do, P.J., L.B.,65; Byjnath v. Ramoodeen, 
1874) L.R. 1 I.A., 106, and Lakshman v. Gopal, (18gc) I.L.R., 24 
om., 385 ; referred to. ; 

Maung Tha Nu and another.v. Maung Kya Zan and others ie 
MortTGace DECREE—Application for attachment and sale of property under 

common error of Courts—claim to such property under s. 278, Crvil 

Procedure Code. | 

It is not necessary for the holder.of a mortgage-decree to apply for the 
_ attachment and sale of the mortgage property. The decrce contains, 
or ought to contain, a direction for sale; and it only remains for the 
decree-holder to apply for the sale to be proclaimed. If he unneces- 
-Sarily applies for an attachment, which is granted, a claim to: the 
property cannot be brought under section 278, ee ie ae 
Deefholts v. Peters, (1887) LAR, 14 Cal., 631; Himataran vy. *Khushal, 
(1894) I.L.R., 18 Bom., 98; Dayachand Nemchand vy. Hemchand 
Dharamckand, (1880) 1.L.R., 4 Bom., 515; referred to. 

S. R. iM. A. N. Muthappa Chetiy v. S. A. R. M. Sallathappa Chetty see 
MORTGAGE OR SALE—oral évidence—procedure—Evidence Act, s. 92. 

Rules of evidence should be construed so as to give effect to the real 
intentions of the parties. . 
A case may not bestarted by offering direct oral evidence that an appar- 


ent sale was really a mortgage, but if it appears clearly from the con- - 


duct of the parties that they treated it as a mortgage, the Court will 
give effect to it as such, and thereupon will, if necessary, allow oral 
evidence of the original agreement. 

Balkishen Das y. Legge, 4 C.W.N., 153, referred to. 

Baksu Lakshman vy. Govinda Kanji,1.L.R., 4 Bom., 594; Kashinath Dass 
v. Hurrihur Mookerjee, LL.R., 9 Cal. 898; Mi Zatnabi vy. Cassim 
Alli, P.J., L.B., 154 followed. 

Romesh Chandra Pal y. Nga Saung «| feet i — 
MORTGAGE. WITH RIGHT OF PRE-EMPTION—suit by third part for specific per- 
formance of contract to sell—Specific Relief Act,s, 27 (0). 

A conditicn in or at the time of a mortgage that the mortgagee shall have a 
right of pre-emption if the mortgagor wishes to sell the dt dep is valid, 
if nothing fraudulent, oppressive, or unfair appears in the agreement. 
If the mortgagee obtains a conveyance of th? property before a third 
party who has contracted with the mort¢agor for the purchase of it, the 
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third party cannot enforce the contract against the mortgagee even 
—e* the latter knew of the mortgagor’s agreement to sell to such 


Fisher on Mort ortgages, es, 4th edition, section 1150,—Haris Paik v. Fahuruds ' 


digasi, 2C m 575; and Bimal Fats v. Biranja Kuar, (i900) 1.L.R., 
22 All., 238 ; 
Maung San Nyein v. Maung Tun U ae - 
Mowictrar AcT, SS. 133, 160—construction of terms. 

The accused who used a house as a depdt for the st oof eat bones 
was convicted under section 160 of the Burma Municipal Act, for 
(i) of th wees without registration or license as required by section 133 

of the Act. 

— —that the word “ wood” as used in section 133 mictaag Ste ae in the 

form of boxes, and is not to be restricted to the sense of “ firewood ” 
or wood in an unmanufactured state, 
Nagore Meera v. Rangoon Municipality se ose one 
S. 195—prosecution. 

A prosecution under the Municipal Act cannot be instituted except by 
some person duly authorized under the Act. 

King-Emperor v. Abdul Mawsit = 
Murprr—blows on the head—intention—Indian Penal Code, s. 400. 

The accused, in a scuffle, struck the deceased two blows on the head 
with a pint bottle of brandy. Deceased fell at the second blow, and 
remained unconscious till his death, thirteen hours afterwards. 

Held,—after consideration of the question of intention in such cases, that 
the-repetition- -of-- the-blow—brought- the case within the definition of 
neon in the third clause of section 300 of the Indian Penal Code. 

Medical Furisprudence,and Tayler’s Medical furisprudence ; 
referred to. 
Shwe Hia U v. King-Emperor ove ine ees ‘tie 
provocation. . 

The fact that the accused, who was convicted of murder, was intoxicated 
does not affect the presumption as to his intention and cannot relieve 
him of responsibility for his action. But it may be considered in 
estimating the probable effect on his mind of the words or actions of 
neste, and in determining whether provocation given was grave and 

. sudden. 
ee "e -Emperor ve: Nga Tha-Sin; 2 Ey B. Re 216, referred: ‘tov = 
es Sse ws Vi Ming: honpeton i: ere * a; 
abbing in vital part—intention—Indian Pina! Code’ s. goo (3). 
~~ ‘The sees inflicted a stab with a sharp pointed weapon which entered 
the upper part of deceased’s stomach, causing rupture of it and of the 
peritoneum. 

Held—that such acts fall prima _facte within the third clause of section 
300, Indian Penal Code. 

Ma Ni v. Queen-Empress, S.]., L.B., 300, partly dissented from. 

Nga Po Aung v. Queen-Empress, S.J., L. B. +» 450; referred to. 

Hamid v. King-Emperor 
MURDER IN SUDDEN FIGHT —Indian Penal Code, s. 300, exception 4. 

If two men are fighting and one of them is unarmed while the Goes uses. 
a deadly weapon, the one who uses such a weapon must be held to take 
an undue advantage and not to be entitled to tne benefit of Exception 4 
to section 300, Indian Penal Code. 

Shan Gyi v. pematied weiresss (EE) S.]., L.B., S78 ‘and San Fay. Queen 
Empress, (1889) 1 S.J., L.B., 463 ; over-ruled. 

Po Kin v, King-Emperor ove 

Murarion oF NAMES IN A RevENvVE REGISTER—declaration of title— 

‘second oppee! of brayer of plaint— High Court, Power and discretion of, in 
a 

The High Cour has power on second appeal to allow in its discretion 

the tion to.a plaint of a prayer for a deciaration of the plaintiff's 

right to the pro involved although in such plaint mutation of 

names in a Revenue is all that been asked for, and it has 
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also power in its discretion to make a declaration of the plaintiff’s right 
in or to the land without an amendment of the plaint. | 

Maung Ba v. Maung Mo, 1 L.B.R., 124; and Ma Hnin Hmwe and 
others v. Maung Po Aung, 2 L.B.R., 3; followed in part. 

Raja Rup Singh vy. Rani Baisint, 1.L.R.,7 All, 1; Eshen Chunder Singh 
v. Shama Churn Bhutto, 11 Moore’s 1.A., 7; Mylapore Jyasawmy 
Vyapoory Moodliar v. Yeo Kay, \.L.R., 14 Cal., 801; Kasinath Dass 

' y. Sadastv Patnatk, I.L.R., 20 Cal., 808; Saval Chand Mitter v. 
Syeemutiy Mohun Bibi, 2 C.W.N., 203; Bat Shri Majtrajaba v. 
Maganlal Bha Ishankar, 1.L.R., 19 Bom., 303; Lingammal v. Chinna 
Venkatammail, 1.L.R.,6 Mad., 239; Shyam Chand Koondoo y. Land 
Mortgage Bank of India, 1.L.R., 9 Cal., 695 ; Navasimma v. Surya- 
narayana, 1.L.R., 12 Mad., 481; Seshamma v. Chennappa,1.L.R., 20 
Mad., 467; Mohummud Zahoor Ali Khan v. Musummat Thakooranee 
Rutta Koery, 11 Moore’s I.A., 468; Svi Mahant Govind Rao y. Sita 
Ram Kesho, 1.L.R., 21 All., 52; Gunga Narain Gupta v..Tiluckvam 

_ Chowdhry, 1.L.R., 15 Cal. 533; Rajah Peary Mohan Mukherjee y. 
Narendra Krishna Mukherjee, 5 C.\W.N,,273; Sukhdeo Prasad v. 
Lachman Singh, 1.L.R., 24 All. 456 ; followed. 

Maung Shwe Lin vy. Ma Le wae sai i | = 
MUTATION OF NAMES IN REVENUE REGISTER OF HOLDINGS—sutt for dec- 
lavatory decvee—consequential relief. 

A suit for mutation of namesin a Revenue Register does not lie in a Civil 
Court. A comprehensive prayer “for such further or other relief as 
the nature of the case may require” commonly contained in plaints 
covers only relief consequential on the main relief prayed for and 
cannot cover relief of a totally different nature as asubstitute for the 
relief prayed for. i 

Maung Ba vy. Maung Mo, 1 L.B.R., 124, followed. 

Ma Hnin Amwe v. Maung Po Aung “ne 
prayer of eRe yy sana of title. 7 
Although a suit for mutation of names in a Revenue Register of holdings 
cannot lie, the Court may allow the prayer of the plaint in such. a 
suit to be altered to a prayer for possession. 
- Maung Shwe Lin vy. Ma Le, 2 L.B.R.., 4, referred to, 


see ie 
-——amendment of 

















Maung the Chuv. Maung Po Kauk uw, ese owe sue 

NecoTia8Le INSTRUMENTS Act, s. 27—See HusBaAND sus eae 

_ —s. 87—See PROMISSORY NOTE ce 
Oo 


Oatu—Administering of, to child-witness—Indian Oaths Act, s. 13. 

The deposition of a girl aged 8 was cbjected toon the ground that the 
Magistrate had not administered an oath to her nor placed her on 
solemn affirmation. 

Held,—that when a Judge or Magistrate has elected to take the statements 
of a person as evidence, he has no option but to administer either the 
oath or affirmation to such a person as the case may require. 

Queen-Empress v. Maru and another, (1888) I.L.R., 10 All, 207, cited. 

Queen v. Sewa Bhogia, (874) 14 B.L.R., 2943 Queen-Empress v. Shava 
and another, (1891) I.L.R., 16 Bom., 3593 dissented from. 


Pwa Nyun vy. King-Emperor sas =a ‘ss ‘be 
Oatus Act, 1873, 8. 4—See FALSE EVIDENCE nee pile i. 
SS z Ss. 19—See OatH ee oie 





hie a | 
OBJECT OF SECURITY SECTIONS OF THE CoDE oF CriImM’NAL PROCEDUR2—Sze_ 


SECURITY PROCEEDINGS ves vine _ sai 
OBLIGATION OF FATHER TO MAINTAIN CHILDREN—See MaInTENANCE se 
Occupation, CLAIM FOR USE AND—See CLAIM FOR USE AND OCCUPATION 
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OFFENCE UNDER SECTION 215 OF THE [wDIAN PENAL Cope, ATTEMPT TO 

comMMmit—See Pena Cong, s. 215 war " +e 310 
OFFICIAL MAPS AND RECORDS, VALUE OF, AS EVIDENCE—See SerTLeMent 

RECORDS AND MAPS, VaLuE OF, AS EVIDENCE si ae se 56 
ORAL AGREEMENT—varying written terms of contract—See EVIDENCE + 268 
ORAL EVIDENCE—See MORTGAGE OR SALE - eer _ eee I 
Orasa son—See Buppuist Law: INHERITANCE; PaRTITION  .-.. 292 
ORDER UNDER SECTION 123 (3), Cope or CriminaAL PRocEDURE—See SEcu- 

RITY PROCEEDINGS — “ee 16 
400, Civ PROCEDURE Conz, ON APPLICATION TO 

SUE AS A PAUPER—See HicGnH Court, Power oF, IN REVISION UNDER 

SECTION 622 OF THE C1vIL ProceDuURE Cops... wee a8 
OWNERSHIP OF LAND AND OF TREES ON LAND— See SEPARATE OWNERSHIP OP 

LAND AND OF TREES ON LAND ‘i ie ive rn 56 











P 


PART-HEARD TRIAL—one Magistrate succeeding another—procedure—Crimi- ‘ 

nal Procedure Code s. 250. 

When one Magistrate succeeds another Magistrate and acts under section 
350, Code of Criminal Procedure, he must either take up the case at 
the point at which his predecessor ceased to exercise jurisdiction, or he 
may re-summon the witnesses and recommence the inquiry or trial. 

When an.accused demands that all the witnesses be re-summoned and 
re-heard the second Magistrate inust adopt the seccnd alternative 
course and re commence thei inquiry or trial. But when all the witnesses 
already examined are not ‘re-called and re-heard, then the second 
Magistrate takes up the case from the point at which his predecessor 
left it and he is bound by his alma s acts up to that point. 

King-Emperor v. Nga Pe bite 17 
P,.RTIES, CONDUCT OF, SUPPLYING THE WANT OF CONTRACT—See CONTRACT 326: 
PaRTITION—Sze Bupputst Law : INHERITANCE: PARTITION ... “255. 
PARTY ADDED IN APPEAL WHO WAS NOT A PARTY TO THE SUIT—See AppI- 

TION OF PARTIES : ous eee 277 
Pavrer, ORDER UNDER SECTION 409g, Crvin PROCEDURE Cong, ON AF PLICA= 

TION TO SVE as a—See Hicu Courr, Power -or, IN REVISION UNDER 

SECTION 622 OF THE CiviL PRocepuRg Cops ss.. a ie 333 
PENAL Cops, 8. 36—See MURDER as we sine iis 204 
SS. 191, 193—See FALSE EVIDENCE... $ oe 272 
S. 21 i—prosecution or bringing wrong case cndey. sections I,2 
the Workman’s Breach of Contract Act—See Wypaxwan’ ’s BREACH OF 
Comenicy Act. 

S. 215—attempt to commit an offence under—wher complete, 

In eedoe to constitute an attempt to commit an offence under section 215, 

Indian Penal Code, it is not necessary that the person who is willing to 

take and the person who is willing to give the illegal gratification should 

agree both as to the objece for which the gratification is to be given 

and also as to the sha ape or form the grztification is to take. \\ hen 

once a proposal has been made for the payment of an illegal gratifica- 

tion, whether it 1s completed by an agreement or not, the offence of an 
attempt to commit an offence under section 215 is. complete. 

Queen-Empress v. Chittar and another, (7838) LL.R., 20 all, 380, 
dis-ented from. 

King-Emperor Vv. Nga Nya aoe one neo “ae aio 
———_— §. 300— See airings. ; = 
S. 302—Sce MURDER ewe oe ose one 204 
$. 300. 

‘Severe sentences should not be passed in cases of attempt to -commit 

suicide, where the accused suffers from ajbodily affection which is likely 

to cause him acute mental depression ste Mae ce 20g 
————_—— 5§5. 379, 215—See JOINDER OF. CHARGE see ay a: 
n= SS, 379) 411, 414—Sce JOINDER O.F CHARGES a ne mt} 
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Prenat Cobs,: 3. 394. | 
A conviction should’ not be under section 397 alone, which merely 
provides a minimum sentence, but under one of the preceding sections 
| read ‘with section 397. : 

fha Hmu v. King--mperor sine ide an va 
_- —s. 4c6—stakeholder misappropriating stakes—See CRIMINAL 
BREACH OF TRUST ase S 
aa S. 425—See MISCHIEF awe 








ion oe 








ss. 441—447—See CRIMINAL TRESPASS — ah ous 
ss. 466, 471—See FORGERY — os ar 
— s. 478—See | RADE-MARKS 3 re i ote 





s. 506—See SECURITY TO KEEP THE PEACE caw 
“Prace,” MEANING oF, Iv BugrMA GaMBiInc Act—See GamBriine IN 
LICENSED TODDY -SHOP _ iim wei See" see 
PrainT, AMENDMENT OF—See MutTaTIOn OF NAMES IN A REVENUE 
REGISTER, ote tas ee =" ‘ie ose 
—_—SIGNING AND VERIFICATION OF—Civil Procedure Code, ss.§1, 56, 37 (¢)+ 
While a plaint may be verified by any person proved to the satisfaction 
of the Court to be acquainted with the facts, a plaint which has not 
been signed by the plaintiff himself or by an agent authorized by a 
ower-of-attorney, either expressly or mp ealy, to sign a plaint on 
ehalf of plaintiff must be rejected by the Court before which it is 
presented, 
Roy Dhunput Singh Bahadoor vy. Fhoomuck Khawas, 3 C.L.R., 5793 
Kastolino v. Riustomjt, .L.R., 4 Bom., 468; distinguished. 

M. E. Mootala and Co, v. Poonosawmy cme ii 
PLEA OF RES JUDICATA—See RES JUDICATA, PLEA OF — cua 
PoLice REPORT, SS. 4 (1) (3) AND 190(1) (8), CRIMINAL PRocrpurRE Cope, 

Per curiam.—The words “ Report of a Police ofhcer ” and“ Police 
report ”’ respectively in sections 4 (1) (A) and 190 (1) (5) of the Code of 
Criminal Procedure do not refer exclusively to reports under Chapter 
XIV of the Code. They refer to and include any report by a Police 
officer whether in a cognizable or nor-cognizable case; and it is not 

- necessary for a Magistrate receiving such a report to treat the reporting 
officer as a complainant under section 200 of the Code. 

Per Fox, }—The term “ Police report * in section 190 (1) (8) includes 

' even a verbal report by a Policé officer. 
cs Pep Birks, ¥ —The terms “ Pelice report ”-in sections 4 and 190~include 

any written information given by a Police officer in the performance of 

his duty as a public servant and not in his capacity as a private 
individual. 

Queen-Empress v. Ma Min Me, 1 U.B.R., (1892—96), p. 28; Oueens 
Empress v. Nga Shwe Lin, 1 L.B.R., 18; Queen-Empress v. Nga 
Shwe HE, t L.B.R. 5853; Queen-Empress y. Nga Saw,t L.B.R., 59; 
dissented from. | 

Reg. v. Fafar Ali, (1871) 8 B.H.C.R.,Cr. Ca. 113; Queen vy. Survendro 
Nath Roy, (1870) 13 W.R.Cr., 27; Reg. v. Lala Shambhu, (1873) ro 
B.H.C.R., Cr. Ga. 70; referred to. 

King-Emperor v. Nga Po Thin eee see oes 0 


POSSESSION BY CUSTODIAN—See Excise ACT, S. 51 ... a iste 
Power or ADDITIONAL SESSIONS JUDGE—See SECURITY PROCEEDINGS 


Power or Hicn Court, aND DISCRETION, IN SECOND APPEAL—See MuTa- 
TION OF NAMES IN A REVENUE REGISTER it re sigs 
Power or High Courrin reviston—Civil Procedure Code, s. 622— 
See Higa Court, Power OF, IN REVISION udp | ihe 
: - ~Criminal Procedure Code, Chap. 
ATI, s, 435 (3)—See Hien Court, PowkR oF, IN REVISION «. sve 
ez, Criminal Procedure Code,-s.439 
(5)—See Hicgs Court, Power uF, IN REVISION casey ies 
POWER OF HUSBAND TO SIGN ON BEHALF OF IS WI?E—Sece PROMISSORY 
NOTTS aren awe wee int ove ve 
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Power or MAGISTRATE TO REOPEN CASE AFTER DISMISSAL OF COMPLAINT OR’ 
DISCHARGE oF ACCUSED—See DISMISSAL OF COM PLAINT OR DISCHARGE OF 
ACCUSED, PowER OF MAGISTRATE TO REOPEN CASE AFTER— mas 

Power oP SESSIONS JUDGE IN SECURITY PROCEEDINGS—See SECURITY PRO- 


LaF Lilie 


CREDINGS 5 2 & ® © & =m 
Pracrice oF. Courts oF SEssion—See SENTENCE OF DEATH ase “es 
Practice oF Hien Court In ADMITTING APPLICATIONS—See APPLICATIO 


FOR FURTHER INQUIRY an aa 
Pre-emrtTion, RicHT OF, BY MORTGAGE—See MorTGAGE WITH RIGHT OF 


PRE-EMPTION is _ ‘eis 
PRESUMPTION OF SPECIFIC INTENT—See CRIMINAL TRESPASS  .., rr 
Previous convicTION, Proor or—Code of Criminal Procedure, s. 511, 

The filing of a certificate of the kind required by section 511 (5) of the 
Code of Criminal Procedure is not byitself proof of a previous 
conviction. The accused should be asked to plead to the previous 


fae Cre 


conviction, and if necessary evidence should be taken under the last - 
J 


clause of section 511. . a 
Queen-Empress v. Nga Po Thet, 1 L.B.R., 8, referred to, 


Nga Wan Ye V- Kings mperor ohe ls ate oie 
Previous CONVICTION SUBSEQUENT To COMMISSION OF OFFENCE— ee W HIP- 
PING IN ADDITION TO IMPRISONMENT ... iis bee ie 


PRIVATE RIGHTS-OF-WAY—See RIGHTS OF-WAY sas see net 
PRoBATE AND ADMINISTRATION ACT—Object of procedure undey—distin- 
guished from Succession Certificate Act. 

The object of procedure under the Probate and Administration Act is 

- merely, in the first place, to have representative of the deceased 
appointed in whom the rights of the deceased to the property shall be 
vested, and next to give power to revoke an appointment under certain 
circumstances. If the holder of a probate or of letters misappropriates 


the estate, the remedy is by a suit for its administration by or under the 


orders of the Court. Section 98 does not bar such a suit eing brought 

within a year from the grant of probate or letters of administration. 
Probates and letters of administration distinguished from certificates under 

the Succession Certificate Act. 

Karim Bux v. King-Emperor sie wae eos oe 
ProcepurE—See MORTGAGE OR SALE ‘T oe _ = 
-See PART«HEARD TRIAL * ,,, we - er 
——See SzarcH sy District SuperinrenpentT oF Potice In 


COMMON GAMING-HOUSE 53 pea ‘ti sie 
Reference to Court—See L.anD Acavisirion Act (I or 1894), 











s5. 18, 19 =—* wee ne nee wwe is 
; -Reformatory Schools Act, ss, 8, 9—See Rerormatory ScHoots 
; Acr, Ss. 8, 9 one ae ane = & rr eI ne 
PROHIBITORY INJUNCTION—See TRADE-MARKS seu ak es 
Promise, INDUCEMENT, THREAT OR-—See CONFESSION a ry 


Promissory NoTE—Alteration of, by insertion of date—section 87 of th 
Negotiable Instruments Act. 
nsertion in a promissory note after execution of a date ente®ed in the 
counterfoil and inadvertently omitted when the note was signed is an 
alteration made to carry out the common intention of the parties as 
contemplated in section 87 of the Negotiable Instruments Act. 

Byles on Bills, 16th edition, 89, cited. 

Any general authority that the husband may have as lord of the household 
to act on behalf of his wife does not include the rigiit to sign promissory 
notes on her behalf (section 27, Negotiable Instruments Act). 

Soobramonian Chetty v. Ma Hnin Ye, ( 1899) P.j., L.B., 563, and Ma Thu 
vy. Ma Bu, (i891) 5.J., L.B., 578; distinguished. 

San Pe y. Maung Kyan eas swe se ae aa 
PROMISSORY NOTE BEARING. UNCANCELLED STAMp—See Stamp ACT, ss. 12, 
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: 35) 36, 61 one oie : . ene oer oon an 
PROOP OF PREVIOUS CONVICTION—See PREVIOUS CONVICTION, PROOF OF—.,, 
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PROPERTY IN LAND APART FROM PROPERTY IN THINGS ON LAND—See 
SEPARATE OWNERSHIP OF LAND AND OF THINGS ON LAND ,,. — 
PROPERTY WRONGFULLY SOLD IN EXECUTION OF DEcREE—Sve Civit Pro- 
cepure Cong, S: 492 ae ees ae oes one 
PROSECUTION FOR ENCROACHMENT ON GRAZING GROUNDS—See GrazinG 
GROUNDS asa “ita = — = ae 
ProsecuTion unDER Burma Mownicipat Act—See MUNICIPAL ACT, S. 195... 
PROVISIONAL DECREE—Sze Succession CERTIFICATE ACT. S. 4 ««. oe 


ProvyocaTion—See MURDER ... ‘as in eA ae 
PuBLic RIGHT-OF-way—See RIGHTS-DF-waY oe 
Q 


QUASHING OF COMMITMENT MADE BY MAGISTRATE PERSONALLY INTERESTED 
— See CRiMINAL PRocEDURE CoDz, Ss. 556 sna ie cs cn 
QUESTION OF LIMITATION NOT RAISED ON FIRST APPEAL—Sve APPEAL 


._R 

ReceirT—meaning of termin section 2, sub-section (27), Stamp Act—Certifi- 
cate to the. effect that a premium on an insurance policy has been paid issued 
for the purpose of supporting a claim to exemption from income-tax not a 
receipt, 


The meaning of the terms “acknowledged” and “ acknowledgment” “ 
used in section 2, sub-section (27), of the pg 3 Act must be limited to“ 
t 


documents given to or issued for the benefit of the debtor, acknowledg- 
ing-to him the payment of money, etc., or delivery of goods, . in 
discharge or satisfaction of his debt or the demand upon him. ‘, 

Sessa id a certificate to the effect that a premium on af insurance 
policy has been paid, issued for the purpose of aproceng aclaim to 
exemption from income-tax on the amount paid and not ppemierhy 
intended for use as evidence of payment between the policy-holder and 
the apr soeetag Company is not a receipt, and is therefore exempt from 
stamp duty. 

Rex v. Gan Hervii: (1812) Russc!l and Ryan, 227; Jn the matter of 
(Act XVIII of 1869) the Uncovenanted Service Bank, (1879) LL.R., 4 
Cal., 829; Queen-Empress v. Fuggernath, (1885) 1.L.IR., 11 Cal., 267; 
referred to, ‘=; _ ee ee 

' «Civil Reference No:-5-'0f-1904—Reference made by the Financial Com- 
' | émissioner: of ‘Burma under” section 57; ‘sub-section (7), of the Indian 
Stamp Act, 1899 ate ai ae me 
RECEIVING OR DISPOSING OF STOLEN PROPERTY, THEFT AND—S ee JOINDER 
OF CHARGES ons ons veer ove ns 
ReFERGNCE FOR HIGHER PUNISHMENT. 

It is not illegal ,or irregular fora Magistrate of the and or 3rd class to 
frame a charge against an accusecl person, .1 a case which he has 
jurisdiction to try, even though at the time of framing the charge he 
intends, if he is of opinion that the accused is! guilty, to submit the 
proceedings to the District or Subdivisional Magistrate to pass sentence. 
Section 254 of the Code of Criminal Procedure nmyust be read as subject 
to the general provision in section 349. ] ; 

Deseo Taprest v. Fakira, Ratanlal’s oo Cases, 499, uissented from. 

mperatrix v. Abdulla, (1880) I.L.R., 4 Bom., ; een-Empress v. 
avia Tellapa, (1886) I.L.R., 10 Bom.,196 ; Chinnimarigadu, (1876) 
ILL.R., 1 Mad., 289; Queen-Empress v. Welayudam, (1882) 1.L.R., 4 
Mad., 233; Queen-Empress v. Viranna, ( 1886) 1.L.R. 9 Mad., 377; 
Abdul Wahab v. Chanda, (1886) 1.L.R., 13 Cal., 305 ? Queen-Empress vy. 
Chandu Gowala, (1887) 1.L.R., 14 Cal., 255 ; Empress v. Kallu, (1882) 
LL.R., 4 All.,66; Queen-Empress v. Tha Dun, 1692) SJ. L.B., 5743 
Nga Pan Ev. Queen-Empress, (1896) P.J. L.B3258; Crown v. Nga 

San E, (1901) tL.B.R., 141; cited. j 
King-Emperor v. Hla Gyi ove - oo" ae) one 
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EXK1 INDEX. 
‘ Page, 
REPERENCE TO ARBITRATION—See Anevtnaniton se 105 
REFERENCE TO i aad |_aAwD ACQUISITION Act { a oF 1894), < 
ss. 18, Ig ane 208° 
REFORMATORY SCHOOLS Act, S.8—Criminal Procedure Code, s. 562—pro= ; 
cedure distinguished se ‘ss aus eve ove ar6 
-——ss 8, . 
“The npg Magistrate to whom proceedings were submitted under 
section g of the Reformatory Schools Act, transferred them to the 
Subdivisional Magistrate for disposal. The latter passed orders under 
section 9 of the Act. 
Held,—that the action of the District Magistrate and Subdivisional 
Magistrate was illegal, and ordered that the order of the District 
Magistrate and. Subdivisional Magistrate be set aside, and the case 
disposed of by the District Magistrate under section 9, sub-section (2), 
_, of the Reformatory Schools Act. . 
King-Emperor v. Nga Po Kyaw ~ ons ase es eae 121 
ReE.ieF—See SPpeciFic RELIEF Act on se 144 
REMAND OF CASE FOR ADDITION OF PARTIES AND RETRIAL—See Appirion oF 
Ma FARTIES, - 
Remand BY APPELLATE Court FOR FURTHER EVIDENCE, SS, 506, 569—See 
JuURrsDICTION — ... wad 117 
RENT IN XInD—See LAND SUIT, Lowzr Burma Courts Act, S. 2 - 124 
REPORT Ov Porice-orriceR, ss. 4 (1) (H) AND Igo (1) (B), Crimiwan Pro= 
ceDurE Cope—See Porice REerortT ve ste 146 
Report UnpDkR GamBiine ActT—See GAMBLING Act, ss, 6 (4), 14 cae 212 
RES JUDICATA, PLEA OF —fower to enquire into jurisdiction of Court passing + 
Sormer judgment. 
A Court in which the plea of res iy udicata is urged can inquire into the 
jurisdication of the Court which passed the former judgment so far as 
to see whether that judgment is, on the facts on record, not void on the 
ground of want of jurisdiction. 
Gunnesh Pattro v. Ram Nidhee Koondoo, (1874) 22.\W,R., 361; Cokut 
Afander v. Pudmanund Singh, 6.C.W.N,, $25; followed.- 
Moulvi Rownac Ally y.'The Burma Railways Company, Limited | ‘ene 24 
REVENUE Orricer—False Statements made by witnesses before—See Fatse 
EVIDENCE ~ ae (awe fia 274 
REVENUE REGISTER OF HOLDINGS, MuraTion oF NAMESIN—See Muoxatron 
OF NAMES IN REVENUE REGISTER OF HOLDINGS , 4 
REVIEW OF ORDER OF DISMISSAL FOR DEFAULT—Civil Proceduve Code, ss =” 
6, 620. 
was advocate, who was engaged in several cases on the same day: before 
different Judges, expected that one of his cases would not -be called 
before a certain hour. [It was however called earlier, when he was 
engaged elsewhere, and was d’ missed for default under section 556 of 
the Code of Civil Procedure. 
Held—on an Si RGR for review of the order of dismissal, that the 
advocate had‘not been “prevented by sufficient cause from appearing,” 
in the sense of section 629 of ‘the Code. 
Ovdental Finance Corporation, Limited v. The Mercantile aia and. 
Finance Corporation, Limited, (1866) Bom. H.C.R., 267; 
Hardatvai Shrikisandas v. ‘Bullion Association, (1866) “a HGR, 
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